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Editorial

In the second year of adopting continuous publication in 2019 to the
future and the year coming to a halt, De Jure Law Journal has pleasure in
presenting volume 53 of 2020. Achieving this task was not an easy
journey bearing in mind the challenges posed by COVID 19 across the
globe, but we managed to pull this volume with success. As a journal we
are still committed and remain resolute to deliver cutting edge research
outputs, despite facing the challenges imposed by the pandemic.
The contributors/authors have once again paved the way for interesting
discussions on a wide variety of topics based on both domestic and
international laws. This includes the following themes: Criminal and Civil
Procedure; Banking law; Competition and Intellectual Property law;
Property law; Gender based Violence (GBV) which has been described as
a second pandemic in South Africa due to its severe impact on society;
Human Rights; Food Security, Tax law and regulations; African
Customary law and Islamic law; Family law; Access to Justice; and last
but not least, the impact of COVID 19 in society.

The editorial committee would like to express gratitude to our editorial
assistant Mr Shammah Boterere for his diligent assistance during the
production of this volume, and Mrs Amelia Jansen for her commitment
and hard work in relation to administration. We would also like to
express our gratitude to the team of Pretoria University Law Press
(PULP), and especially Mrs Lizette Hermann, for making this volume
meaningful and possible.

Prof CA Maimela
Editor
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The use of impact statements, minimum
sentences and victims’ privacy interests: a
therapeutic exploration*

Annette van der Merwe
BPROC (UP), LLB (UNISA), LLM (UP), PhD (RHODES))
Professor, School of Law, University of Limpopo

Lize-Mari Mitchell
LLB (NWU), LLM (NWU), HONS (PSYC) (UNISA)
Lecturer, School of Law, University of Limpopo

SUMMARY

By submitting or presenting an impact statement, reflecting on the
different kinds of harm caused by the commission of a crime against
them, victims are also allowed the opportunity to participate in criminal
justice procedures. In South Africa, its use has been endorsed through
appellate judgments, legislation, and a Victims’ Charter. Though the
precise role, value, weight and inconsistent use of victim impact
statements have often been debated, no possible human right violation
had, until recently, been highlighted. However, in the axe-murder case of
Svvan Breda (SS17/16) [2018] ZAWCHC 87 (7 June 2018)) the prosecution
indicated that, in protecting the right to privacy of the surviving victim, no
impact statement would be presented during sentencing. This paper
explores the argument raised by the state and, in the event of an impact
statement infringing on an adult victim’s privacy, what the likely
psychological consequences are. It is contended that, while it is widely
used, and often considered essential, as one factor to determine the
absence or existence of substantial and compelling circumstances, it also
reveals extremely intimate detail about victims and may be perceived to
infringe on their privacy. Victims should at all times be informed of the
route this information might take into not only the public domain, but also
more pertinently the divulgence to the accused per se. They should be
empowered to take an informed decision in this regard. Based on an
individualistic approach, the particular victim’s well-being should be
respected and advanced.

*  This article is based on a paper presented at the Annual Conference of the
European Association of Psychology and Law, Santiago de Compostela,
Spain, 17 - 20 July 2019 titled “The use of impact statements and victims’
privacy interests”.

How to cite: Van der Merwe & Mitchell ‘The use of impact statements, minimum sentences and victims’
privacy interests: a therapeutic exploration” 2020 De Jure Law Journal 1-18
http://dx.doi.org/10.17159/2225-7160/2020/v53al
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1 Introduction

The prosecution has always had the option, as part of relevant
information and evidence during sentencing procedures, to submit a
victim impact statement (hereafter VIS).! This practice has, in particular,
become relevant in inter-personal violent crimes, such as in rape, murder
and attempted murder. In recent years precedent has encouraged and
indeed often required,® the use of victim impact statements during
sentencing, and in 2010, it was statutorily introduced in matters
involving child offenders. 4 The crime victim’s right to provide
information to the sentencing court is also hrghlrghted in the Service
Charter for Victims of Crime in South Africa 2007.°

Though the precise role, value, weight and mcon51stent use of victim
impact statements have often been debated,® no possible human right
violation had, until recently, been highlighted. However, in the axe-
murder case of S v van Breda,” the prosecution indicated that, in
protecting the right to privacy of the surviving victim, no impact
statement would be presented during sentencing. Marli van Breda

1 S 274 of the Criminal Procedure Act 51 of 1977 (hereafter CPA). Terblanche
Guide to Sentencing in South Africa (2016) 123. Kruger Hiemstra's Criminal
Procedure (2019) 28-2.

2 S v Vilakazi 2009 1 SACR 552 (SCA) par 21; S v Matyityi 2011 1 SACR 40
(SCA) par 16; Svv PB 2013 (2) SACR 533 (SCA); Sv Ganga 2016 1 SACR 600
(WCC) para 52.

3 Rammoko v Director of Public Prosecutions 2003 1 SACR 200 (SCA) 205e ~
since the matter involved an appeal against the imposition of life
imprisonment, the case was referred back to the trial court to obtain a
victim impact statement. The court held that such omission led to a risk for
the accused where s 51(1) of the Criminal Law Amendment Act 105 of 1997
(CLAA) applied in that: “... substantial and compelling circumstances are,
on inadequate evidence, held to be absent. At the same time the
community is entitled to expect that an offender will not escape life
imprisonment - which has been prescribed for a very specific reason -
simply because such circumstances are, unwarrantedly, held to be
present.”; S v Mhlongo 2016 2 SACR 611 (SCA) par 23 — Mocumie JA held
that the absence of a victim impact statement about the harm suffered by a
27-year-old rape victim (after having been abducted and subjected to a
night of terror (para 21)), was a cause of concern (para 22).

4 S 70 (2) of Child Justice Act 75 of 2008 (hereafter CJA) provides as follows:
“The prosecutor may, when adducing evidence or addressing the court on
sentence, consider the interests of a victim of the offence and the impact of
the crime on the victim, and, where practicable, furnish the child justice
court with a victim impact statement provided for in subsection (1)”.

5  Clause 2 (see http://www.justice.gov.za/VC/VCdocs.htm (accessed 2019-10-
28).

6  Van der Merwe “A critical evaluation of the use of victim impact statements
in child sexual abuse cases” 2006 De jure 422 - 435. Also S v Ganga supra.

7 SS17/16 2018 ZAWCHC 87 (7 June 2018)). Van Breda was convicted on
three counts of murder and one count of attempted murder. Life
imprisonment was imposed for all three murder accounts (his parents and
brother) and 15 years for the attempted murder of his sister. She had
several wounds directed at the part of the human body with a high
mortality rate (para 279) but survived against all expectations (para 298).
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(almost 20 years old at the time of sentencing), who survived the
excessively violent attack by her brother on the family, was still suffering
from amnesia and had not seen the accused since the attack. The
decision to withhold an impact statement was probably also influenced
by the huge media exposure she had been subjected to since the brutal
incident.®

This article explores the state’s argument concerning victims older
than 18 years at the time of making the impact statement. It focusses on
the use of impact evidence in considering minimum sentences, the merit
of the state’s argument in van Breda, and if an impact statement indeed
infringes on a victim’s privacy, what the most likely psychological
consequences would be.

2 Impact evidence and minimum sentences

By submitting or presenting an impact statement, victims are allowed the
last opportunlty to participate in criminal justice procedures.” Thereby
they are also given a voice to tell their story with reference to the after-
effects that the crime had or still has, on their lives.'® This happens in
addition to their testimony regarding the elements needed for a
conviction, which is heard during evidence in chief. Normall y 1t does not
include any opinion on what the actual sentence should be,!! since the
sentencing discretion belongs to the court.!? Impact statements may
contain a description of the different kinds of harm caused by the
commission of the crime against the victim, such as physical or mental
injury, emotional suffermg economic loss, or substantial impairment of
fundamental rights.!

When minimum sentences are prescribed, 14 courts consider evidence
about emotional and psychological harm that v1ct1ms of sexual offences
have suffered or still suffer, of particular importance.' Though presiding
officers generally do not question the existence of emotional harm
suffered by the complainants in rape matters, neither that the harm may
vary in gravity, or that it “generally deserves more emphasis than

8 See for example https://www.google.com/search?client = firefox-b-d&q =
marli + van + breda + now. On 3 November 2019 a google search revealed
33 000 results.

9  Sv Mhlongo supra para 22.

10 Muller & van der Merwe “Recognising the victim in the sentencing phase:
The use of victim impact statements in court” 2006 SAJHR 663.

11 Mdller & van der Merwe 647-656.

12 SvSiebert 1998 1 SACR 554 (SCA) 558i-559a.

13 According to the definition of harm in the Victims’ Charter above.

14 S 51 of the Criminal Law Amendment Act 105 of 1998, read with Schedule
2.

15 Rammoko v Director of Public Prosecutions supra; S v Abrahams 2002 (1)
SACR 116 (SCA) 124C; S v Matyityi supra; S v Ganga supra.



4 2020 De Jure Law journal

physical injuries”,'® they do need reliable evidence for the determination

of a proportionate or just sentence.!” For aggravated forms of rape and
murder, the sentence of life imprisonment is prescribed as the minimum
discretionary sentence.'® Its imposition is, however, not mandatory and
courts may deviate when they find substantial and compelling
circumstances to be present in the matter.! The after-effects of the
crime is one of the factors that are cumulatively taken into account in
order to determine whether such a finding would be justified.?® On the
other hand, when rape and murder fall outside the most severe category
created by section 51 of the Criminal Law Amendment Act 105 of 1997,
aggravating factors, such as the harm caused by the crime, may influence
courts to increase the prescribed sentence of 10 and 15 years,
respectively.21 Despite the introduction of the minimum sentencing
regime, South African courts still enjoy a fairly wide sentencing
discretiom,22 and that, in turn, leads to unpredictable sentencing
outcomes.?> Thus, within the same offence category, imposed sentences
will differ to varying degrees. Davis ] highlights that not all rapes deserve
equal punishment ~ that is in no way to diminish the horror of rape; it is
however to say that there is “a difference even in the heart of
darkness.”?*

Impact statements may be prepared and submitted in different ways.
Firstly, victims (or someone on their behalf) may prepare a statement

16 Sv Ganga supra, para 51. Cf; S v Ncheche 2005 2 SACR 386 (W) para 29 and
S v Snoti 2007 1 SACR 660 (E) 663¢c where the court held that, despite the
absence of psychological impact evidence, the brutality and severe injuries
caused by crime of rape may totally justify the sentence of life
imprisonment.

17 In Sv Ganga supra par 52 the court held that, despite the submission of an
impact report by a forensic social worker, expert evidence about the
emotional and psychological harm that the respective victims had suffered,
would have been more valuable.

18 S 51(1) read with Schedule 2, Part I, of the Criminal Law Amendment Act
105 of 1997.

19 S 51(3) of the Criminal Law Amendment Act 105 of 1997. The exercise to
determine the presence or absence of substantial circumstances is,
however, compulsory. In S v Malgas 2001 1 SACR 469 (SCA) para 9 it was
held that all recognised aggravating and mitigating factors should be
considered. It should be noted that victims’ interest is a factor separate
from the crime, offender and interests of the society to be considered (S v
Matyityi supra).

20 S v Matyityi supra. When a deviation from life imprisonment is permitted,
the practical outcome of the sentence will be influenced significantly. For
life imprisonment the offender must serve 25 years before consideration of
parole (section 73(6)(b)(iv) Correctional Services Act 111 of 1998), while in
all other instances of determinate sentences, the offender must only serve
50% of the imposed term (s 73(6)(a) Correctional Services Act 111 of 1998).

21 S 51(2) read with Schedule 2, Parts Il and III, of the Criminal Law
Amendment Act 105 of 1997. See also Sv Mthembu 2012 1 SACR 517 (SCA)
para 11, where, in a murder matter involving road rage, the prescribed
sentence of 15 years was increased to 18 years imprisonment.

22 Terblanche 375-376.

23 Sv Kwanape 2014 1 SACR 405 (SCA) para 16.

24 Sv Swartz 1999 2 SACR 380 (C) paras 386b-c.
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and simply hand it to the prosecutor or may present it personally in
court. For example, the complainants in S v Hewitt,? 25 presented their
impact statements during the sentencing hearing. The court had the
opportunity to gain an understanding of the total degree of harm inflicted
by the acts of rape perpetrated against them when they were still young
girls. It provided a rare window into the true extent of the long-term harm
suffered by victims of sexual offences. In this case the offences had been
committed decades earlier and the lasting and devastating consequences
for the victims, as well as their families, were found to be a serious
aggravating factor. The court summarised the life-long impact as follows:

“The first and second complainants, who are both divorcees, have struggled
to maintain intimate relationships with men throughout their adult lives, as a
direct result of the rapes. According to the second complainant, her parents
and sister never recovered from the incident and it has affected her children
too as a result of the manner in which she is raising them. The first
complainant has suffered severe depression and anxiety and has led what she
termed “a self-destructive” life. All three complainants, who were described
as promising tennis players in the trial, abandoned their potential tennis
careers, and told how they cannot bring themselves to even watch tennis to
this day because of its link to the offences” >®

In S v Tuswa,?” the elderly rape complainant prepared a written victim
impact statement, complemented by the testimony of her niece.
According to her statement, she still suffered from a great deal of pain
and had become incontinent and soiled hersef occasionally. The
incident had turned her into “a small child”,?® sharing a bed with her
daughter-in-law, and she had constantly to be reminded that she was not
alone. The complainant had to abandon her home, the only inheritance
from her deceased husband, as she was unable to continue living in the
same place where she had been traumatised. She further received
regular medical attention for the massive tear inflicted by the accused
during the prolonged act of rape, 29 and had to start taking medicine for
the first time in her life.>® The complainant’s niece informed the court
that before the incident she had been a proud and healthy woman who
regularly comforted and pastored members of the community. In
contrast, she no longer had any confldence to be of assistance to anyone
and had become a liability to her family.>! The court concluded that the
accused’s conduct had reduced the complainant from an independent
farming woman and a leader in her community to someone, as her niece
had described, who is “mentally disturbed, forgetful and frightened with
no self-confidence”.>> The court attached substantial weight to this

25 2017 1 SACR 309 (SCA).

26 ~ Sv Hewitt supra, para 12.

27 2013 2 SACR 269 (KZP).

28 Sv Tuswa supra, para 59.

29 See S v Tuswa supra, paras 12-20 for a description of the injuries inflicted

and the force used during the act of rape.

30 Sv Tuswa supra, para 59.

31 Sv Tuswa supra, para 59.

32 Sv Tuswa supra, para 60.
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factor, particularly in the light that the complainant was theoretically old
enough to be the accused’s great-great grandmother. It further took a
wide approach to the after-effects of the crime in this matter and
included the ripple effect on the complainant’s family and on the
community where she had lived all her life. These cumulative after-
effects, on their own, were found to be compelling reasons to punish the
accused severely.33

In the case of Director of Public Prosecutions, North Gauteng, Pretoria v
Thusi,’* the court accepted that the widow of the deceased suffered
enormous trauma caused by finding her husband lying on the ground,
tied up with “wires” and with “a stocking” in his mouth, murdered during
the course of a robbery:

“She broke down sobbing in the witness box as she testified that she could
never go back to that house again. The incident had effectively ruined her life.
Not only did she lose her husband of 39 years and her home, but she also lost
her job because she could not concentrate. She was suffering from depression
and nightmares and could not sleep. She could not live on her own and had
been living in various different houses since the incident.”

When the victim does not have the ability or desire to relive the trauma
of a personal court appearance, letters or poems written by the victim
after the crime can be used. In S v van Wyk,35 the court found the
following poem, written by the rape victim, which shows the personal
horror experienced by her, to be very enlightening about the effect of the
act:

“Happy Days Today it is exactly a week,

For seven days long, everything was broken.

May I ask, why me, Was I in the wrong place?

Why, wherefore, what now,

His eyes were not blue but brown, like his skin, his ears hideously small.
Howﬁrg\ust I forget, I smell his sweat, Am scared that soon reality will grab
me.”

Secondly, impact evidence may be prepared and/or presented by a social
worker, psychologist, or other behavioural science expert. For example,
in Director of Public Prosecutions, North Gauteng, Pretoria v Thusi,”’
(already referred to above in context of the 84-year old widow
discovering her murdered husband), a social worker compiled a separate

33 Sv Tuswa supra, paras 61-62. Life imprisonment was imposed (para 72).

34 2012 1 SACR 423 (SCA) para 13.

35 2000 1 SACR 45 (CPD) 51.

36 The text contains a translation by the authors. The following appeared in
the judgment: Happy Days Dis vandag presies 'n weer, vir sewe dae alles het
gebrek Mag ek vra hoekom ek, Was ek op die verkeerde plek? Hoekom, waarom,
wat doen nou, Sy o€ was nie eens blou maar bruin, soos sy vel, sy ore aaklig
Rlein. Hoe moet ek vergeet, eR ruik sy sweet, Is bang een of ander tyd, gaan die
werRlikheid my vang.

37 Director of Public Prosecutions, North Gauteng, Pretoria v Thusi supra, para
13.
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victim impact report about the psychological trauma caused by the act of
rape following the murder, and described it as being profound and
ongoing on the widow:

. she was reported to have been experiencing constant headaches which
she did not have before the incident. She was terrified and hysterical two
years after the rape. She seemed very embarrassed and ashamed of what had
happened. When she had to face or recall the events, which led to her
trauma, she blocked them out psychologically. She was physically and
emotionally traumatised. She was suffering from nightmares and was always
scared. She was experiencing panic attacks, nervous tension and lack of
emotional control. She still needed counselling two years after the rape.”

It was found, on appeal, that the trial court, in imposing sentence on both
the murder and the rape charges, over-emphasised the personal interests
of the accused over the seriousness and prevalence of the offences, the
interests of society and the harm suffered by the rape victim and by the
family of the deceased.?® In contrast to the trial court, no substantial and
compelling circumstances were found to be present, and life
imprisonment was imposed on both counts.

Irrespective of the way an impact statement is prepared and
presented, the defence and accused will be aware of it, since either it is
read out in court, presented as evidence or the court refers to it in the
sentencing judgment. By being incorporated into the judgment, it
becomes part of the public court record. In addition, the media may
report about the contents on different platforms, while, in all likelihood,
social media comment will continue and is uncontrolled. Though the
identity of complainants in sexual offences is statutorily protected,”
victims differ in terms of resilience, as well as attitudes towards privacy.
Nonetheless, as the cases discussed above reveal, intimate and very
personal details about victims enter the public domain via information
provided in impact statements.

3 Right to privacy

The need for privacy is a trait shared and valued by most of humanity.“°
Globally it is protected by most democratic Constitutions and within the
transformative constitutional state of South Africa,*! it is protected by

38 Director of Public Prosecutions, North Gauteng, Pretoria v Thusi supra, para
23.

39 S 153(12)(b) and S 154(2) of the Criminal Procedure Act 51 of 1977.

40 Macleod “Privacy: Concept, Value, Right?” in Cudd and Navin Core Concepts
and Contemporary Issues in Privacy (2018) 32; Cudd and Navin
“Conceptualizing Privacy Harms and Values” in Cudd and Navin Core
Concepts and Contemporary Issues in Privacy (2018) 1; Moore “Privacy: Its
Meaning and Value” 2003 American Philosophical Quarterly 215.

41 It should be noted that most legislation is centred around data protection
and surveillance, with a limited focus on individual privacy. However, the
use of the word “includes” in the Constitution is indicative of the wide
range that the right to privacy might cover. Despite the numerous
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mutually supporting legislation and po icies.*? Despite this, privacy has
been notoriously difficult to define,*> with great d15crepanc1es in the
understanding historically, conceptually, and philosophically.**

In order to attempt a definition within a legal sense, reference is fll"Stl%
made to the fundamental 1960 text of William Prosser, “Privacy”,
which defined and systematized the concept of privacy within the court
system. Prosser identified four types of invasions of persons’ interests:

a intrusion upon the plaintiff’s seclusion or solitude, or into his private
affairs;

b  public disclosure of embarrassing private facts about the plaintiff;

¢ publicity which places the plaintiff in a false light in the public eye; and

d appropriation, for the defendant’s advantage, of the plaintiff’s name or
likeness.

For purpose of this article, the first two types of invasion are of
importance. More specifically, the potential intrusion that the content of
a VIS can have on a victim’s seclusion/solitude and the disclosures of
information that the victim would deem private or embarrassing.

legislation and case law surrounding privacy, an exact definition has not
been provided by the judiciary. It is also of importance to note that there
are debates surrounding the justifiable legal grounds of privacy. Although
this paper acknowledges this, it will not elaborate on it. It is a
constitutionally recognized right in SA and will be analysed as such.

42  For example, domestically it is enshrined in s 14 of the Constitution which
provides for an express, justiciable right to privacy. It states: “Everyone has
the right to privacy, which includes the right not to have - (a) their person
or home searched; (b) their property searched; (c) their possessions seized,
(d) the privacy of their communications infringed.” This is supported by the
Protection of Personal Information Act 4 of 2013 (hereafter POPI) which is
the primary instrument regulating data protection in South Africa. It is also
found in regional and international documents, which South Africa is
signatory to, for example, the Universal Declaration on Human Rights
(article 12); the International Covenant on Civil and Political Rights (article
17); and the African Charter on the Rights and Welfare of the Child (article
10).

43  Macleod 32; Cudd and Navin 3-4; Lee “The Nature and Value of Privacy” in
Cudd and Navin Core Concepts and Contemporary Issues in Privacy (2018)
47.

44  Allen Uneasy access: Privacy for women in afree society (1988) 16; Thomas
The Right to Privacy (1975) 295-313; DeCew “Privacy” (2015) in Zalta (ed)
The Stanford Encyclopedia of Philosophy http://plato. stanford edu/archives/
spr2015/entries/privacy/; Lee 47-51. A large body of philosophical debates
about privacy has focused on whether privacy is a coherent concept. It has
been critised as being overly vague, with no clearly defined parameters.
Philosophers, like Judith Jarvis Thomson, famously argued against the
coherence of privacy. Others like, De Cew and Lee have defended the
coherence of privacy. Addressing this in a definite manner is outside the
scope of the article, but the debate surrounding the coherence is
acknowledged.

45 Prosser “Privacy” 1960 California Law Review 383-423.
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Taking Prosser’s categories of privacy as a starting point, privacy is
further defined with a focus on one specific context, relative to victims of
violent crime and the potential content of a VIS.

The definition as provided by Stan Lee,*® encapsulates this best:

“Privacy is a condition (and/or the legal and social institutions that support
that condition) under which individuals have a protected degree of control
over how they are presented publically, in terms of information about
themselves available to others.”

He elaborated in stating:*’

“It is the ability of individuals, founded in protections provided by social and
legal institutions, to have some control over how they are presented to the
public, whether directly in the observation of their activities or indirectly in
terms of what is publically represented about them by others.”

Lee’s definition clearly addresses both types of privacy as defined by
Prosser.*8 With reference to the victims of crime, the emphasis should
therefore be on privacy in the context of access, distribution and control
over their personal information. More specifically the information held in
a VIS. It should be understood as the unitary right of a victim that protects
their ability to have control over the dissemination of information about
their personal lives. The right to privacy, as referred to in the Breda case,
should therefore be understood as the right that the victim, Marli van
Breda, has to control both information about herself and the impact the
heinous crime has had on her life. It refers to the choice she has to limit
or simply keep this information from others. Although one can argue that
a victim can, to an extent, control the information contained in a VIS, the
actual loss of control comes from having it become public record and the
fact that the perpetrator and public are privy to these intimate details.

Within this definition, one must also keep in mind the influence of the
digital age. The digital age has given rise to renewed concerns about
privacy, as new technologies make possible novel kinds and magnitudes
of privacy violations.*? For victims of crime this implies that their VIS is

46 Lee 48.

47 Lee 51.

48 Fried “Privacy” (1984) in Schoeman Philosophical Dimensions of Privacy: an
Anthology 204-206; De George “Privacy, Public Space and Private
Information” in Cudd and Navin Core Concepts and Contemporary Issues
in Privacy (2018) 108; Moore 2003 American Philosophical Quarterly 222.
Similar definitions to that of Lee have been provided by other scholars, for
example Fried described privacy as not simply an absence of information
about us “in the minds of others: rather it is the control we have over
information about ourselves”. De George described it as being able to limit
the access of unwanted intrusion in areas of our lives. Moore argued that
privacy should be seen as the ability to present oneself to public as you
wish and to have “control over access to oneself and to information about
oneself”.

49 Hubbard “The Need for Privacy Torts in an Era of Ubiquitous Disclosure and
Surveillance” in Cudd and Navin Core Concepts and Contemporary Issues in
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part of the public record. For an underage victim, like Marli van Breda,
this could potentially have meant that, as soon as the age of majority is
reached, her most intimate thoughts, feelings and the impact of crime,
will once again be plastered all over the media. A VIS as part of the public
domain, and evidently the potential of electronic depositories, will be
stored in multiple locations. Therefore, digital technology enables the
process in which neither the VIS nor the victim can be forgotten.
Cyberspace therefore adds additional complexity to the notion of privacy
and makes the control over personal information both more difficult and
all that more important.

31 The importance of privacy

When discussing privacy in accordance with the given definition, it
becomes clear that the emphasis is not on privacy as simply a right, but
rather a condition in which access and personal information control
exists. It is from this premise that a discussion will now follow of, firstly,
the importance of privacy in general and secondly, the importance of
privacy within the unique psychology of the victim.

311 The potential benefits of privacy

“Therefore, both the threat of an information leak and the threat of decreased
control over decision-making can have a chilling effect on my behaviour. If
this is correct, then the desire to protect a sanctuary for ourselves, a refuge
within which we can shape and carry on our lives and relationships with
others — intimacies as well as other activities — without the threat of scrutiny,
embarrassment, and the deleterious consequences they might bring, is a
major underlying reason for providing information control ... and control
over decision making.” 0

A fundamental question is whether personal privacy is merely something
that we want, or is it something that we need to function within society?

Concerning personal development and our existence within the social
sphere, the literature seems to agree on the vital role information privacy
plays. Fried describes violations of privacy as having the potential to
injure our very humanity.>! A vast amount of personal development
takes place within the realm of private spaces,®? whether it be physical
or within the parameters of one’s own private thoughts and
convictions.® For the development of a unique and self-determined

Privacy (2018) 137-158; Bélanger and Crossler “Privacy in the Digital Age: a
Review of Information Privacy Research in Information Systems” 2011 MIS
Quarterly 1017-1042; DeVries “Protecting Privacy in the Digital Age”
2003 Berkeley Technology Law journal 283.

50 Cudd and Navin 28.

51  Fried “Privacy” 1968 Yale Law Journal 475.

52 Margulis “Privacy as a Social Issue and Behavioral Concept” 2003 Journal of
Social Issues 246; Fried 1968 482; Moore 2003 American Philosophical
Quarterly 215.

53 Cudd and Navin 27; Lee 50, 58; Hubbard 148.
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person,>* one needs a degree of protection from public scrutiny and

potential embarrassment.”” There needs to exist a barrier in which a
person can decide which information about themselves will be known
only by those intimate to them and the public.?® In many instances, the
exploration of one’s own complex personality will move into areas that
do not conform to accepted norms of one’s community or inner circle.>’
There needs to be a degree of protection and leeway given to each person
for this vital exploration to take place, without this there will exist undue
pressure to conform and developmental behaviour can be placed under
censure.>® Although it may seem counter indicative, this development is
needed for social cooperation.®” It seems that there is a degree of a social
mask required to ultimately fit into the social sphere. This privacy has
also been described as crucial to sustaining intimate personal
relationships,®? the stable development of self-esteem and personal
autonomy.f’1 The absence of this could have detrimental effects, both
individually and communally.62

Personal information privacy, therefore, seems to be inherent to the
human condition. Humans have a desire to conduct their private affairs
free from intrusion. This desire can be fulfilled by giving a person, within
the limits of the law, control over their personal information and the
ability to deny others access to yourself.

312 The potential harms of privacy protection

One must however, also acknowledge the harms or potential costs of
privacy protection. It holds dangers for public security, private security,
and psychological well-being. Privacy concerns do have the potential to
interfere with the efforts of the courts to ensure the ends of justice are
served. Within the spectrum of VIS, however, we must keep in mind that
it is just one of the factors influencing the sentence. It will not have an
effect on the guilty plea or investigation. We have two conflicting
concerns being uncertain. The court, and lawmakers, as therapeutic
agents must acknowledge this. The balance of the two concerning a VIS
must be determined taking into account the victims involved.

54 Margulis 2003 Journal of Social Issues 244; Fried 1968 Yale Law journal 478;
Cudd and Navin 20; Gavison “Privacy and the Limits of Law” in Schoeman
Philosophical Dimensions of Privacy: an Anthology 359.

55 Cudd and Navin 28; Lee 53; Hubbard 148.

56 Moore 2003 American Philosophical Quarterly 217, Cudd and Navin 28;
Hubbard 148.

57 Margulis 2003 Journal of Social Issues 247; Moore 2003 American
Philosophical Quarterly 220; Hubbard 148-149.

58 Cudd and Navin 28; Nagel Concealment and Exposure (2002) 28.

59 Moore 2003 American Philosophical Quarterly 220; Lee 55, 57.

60 Fried 1968 Yale Law Journal 477.

61  Margulis 2003 journal of Social Issues 254; Lee 55.

62 Fried 1968 Yale Law Journal 477; Margulis 2003 Journal of Social Issues 254;
Moore 2003 American Philosophical Quarterly 215.
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A discussion of the importance and potential harms of an
overemphasis of personal privacy would be incomplete without
acknowledging the feminist argument that privacy has been used to
facilitate crime and oppression of the vulnerable.®® The strongest
advocate of the argument is Catharine McKinnon,®* in Towards a
Feminist Theory of the State (1989); she famously argued that privacy
claims could enable the oppression of women due to the public/privacy
split. Privacy becomes a dangerous ideal when used to cover up the
various violent actions against women; privacy has been used as a shield
to keep the state from intervening in domestic matters.®® By choosing to
keep some information private, because it is “personal” many women
are oppressed within their own homes. Win-chiat Lee,®® supported this
argument by analysing how distinguishing between zones of privacy can,
in fact, protect criminal action and instances of abuse. The resolve is that
privacy should be considered “only appropriate for practices or conduct
that is already deemed morally acceptable”.®”

This argument is especially significant in the protection of victims of
domestic violence, sexually motivated crimes and gender-based
violence. However, within the parameters of a VIS, the crime has already
become known. The private has already been made public. It is therefore
important to note that this article in no way supports the notion that
some things should be kept private in any attempt to protect the
perpetrator or to facilitate the oppression of crime. However, this paper
explores the limits of the public/private sphere and the limits to which a
victim should be exposed to making the private and horrific public.

3 2 Privacy as an individualised concept

Considering the aforementioned discussion, it is evident that privacy is
more than a mere need. In fact, it can be argued that it is vital to our very
development as human beings. However, privacy is a deeply
personalised concept and, as such, the need for privacy will differ from
one person to the next.

63 Cudd and Navin 25; Lever “Feminism, Democracy and the Right to Privacy”
2005 Minerva: An Online Journal of Philosophy 1-31.

64 MacKinnon Towards a Feminist Theory of the State (1991) 171-183.

65 Macleod 35.

66 Lee “Criminal Acts, Reasonable Expectation of Privacy, and the Private/
Public Split” in Cudd and Navin Core Concepts and Contemporary Issues in
Privacy (2018) 252-255.

67 Cudd and Navin 4.
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A person’s personality traits, background,®® culture,®® and social
identity,”® will determine their vulnerability to and the detrimental effect
that privacy protection or violations will have. Accordingly, the value that
we, individually and collectively, grant to privacy will be linked to various
factors and will be an individualised concept. One must keep in mind
that not every penetration of the personal space or information is
deemed as harmful by every individual, and what will be experienced as
a violation by one person, can be within the comfort zone of another.

Xu7?a explains this by means of the Information Boundary Theory
(IBT):

“Depending on the situational and personal conditions, an attempt by an
external entity to penetrate these boundaries may be perceived by the
individual as intrusion. The motivation to reveal or withhold information is
governed by “boundary opening” and “boundary closure” rules. These rules
involve dynamic psychological processes that are affected by the nature of
the relationship, the expected use of the disclosed information, and the
benefits of disclosing the information. Thus, it is important to note that the
rules emerge from an individual’s articulation of a personal “calculus” of
boundary negotiation, which is influenced by the conditions in which
disclosure is deemed acceptable or unacceptable. The conditions “depend in
part upon the status of the relationship between the sender and the audience
(individual or institutional) receiving it”; thus they are context specific.”

This is one of the difficulties in trying to develop personal privacy
legislation and regulations. It is inevitable that confusion will exist
surrounding the parameters of a right that is definition has been as wide
as it has been contentious. Privacy is amorphous and ultimately
subjective. The privacy regime of a country will therefore be influenced
by the value its members place on it. This becomes even more
contentious within a culturally diverse country like South Africa.

When relating this to the VIS, it is important to realize that victim
reactions to information sharing and a VIS will be highly variable,
dependent on their personal boundaries at the time of sentencing.
Attempting to make any prediction on how a victim will react to sharing

68 Lee 52; Altman “Privacy Regulation: Culturally Universal or Culturally
Specific?” 1977 jJournal of Social Issues 68; Laufer and Wolfe “Privacy as a
Concept and a Social Issue - Multidimensional Developmental Theory”
1977 Journal of Social Issues 26; Xu, Dinev, Smith and Hart “Examining the
formation of individual’s privacy concerns: Toward an integrative view”
2008 ICIS 2008 Proceedings 2. Xu et al, described it as “... depending upon
context, and dynamic in the sense that it varies with life experience”.

69 Moore 2003 American Philosophical Quarterly 221; Lee 52; Bellman,
Johnson, Kobrin, and Lohse “International Differences in Information
Privacy Concerns: A Global Survey of Consumers” 2004 Information Society
322; Dinev, Bellotto, Hart, Russo, Serra and Colautti “Internet Users’
Privacy Concerns and Beliefs About Government Surveillance: An
Exploratory Study of Differences Between Italy and the United States” 2006
Journal of Global Information Management (14:4) 62-64.

70 Cudd and Navin 5, Xu et al 2008 ICIS 2008 Proceedings 5.

71 Xuetal5.
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such intimate information is problematic, if not impossible. The question
should therefore not be, should there be a VIS, but rather how can the
court facilitate this, whilst respecting the mental health, personal
boundaries and well-being of the individual victim.

3 3 Privacy needs of a victim of crime

Walklate,”? highlights that victims’ needs will vary according to their own
personal coping skills and those of people around them. In other words,
needs, even in the case of the vulnerable, are not fixed entities.

The discussion thus far has highlighted the importance of privacy for
social cohesion, personal autonomy and development, as well as
pointing to the subjective nature thereof. Within this frame, a brief
analysis will be given of the importance of privacy information control
for the victims of crimes.

Control as a psychological concept has been at the centre of numerous
fields of psychology, with social psychologists having written a large
body of research on the importance of a sense of personal control over
one’s situation for the psychological wellbeing of a person‘73 Control
over information about oneself and one’s life is paramount to all people,
but the importance of having and regaining control within the
psychology of a victim, especially a victim of violent crime cannot be
overstated.”* Providing in depth discussion of the psychological
treatment methods and the healing of victims is outside of the scope of
this article. However, the research and treatment continuously
emphasises the importance of establishing a sense of control for the
victim.

Green and Roberts,”® unfold this by explaining that for a victim of
crime, many of the assumptions they have based their lives on, that
ground their very beings, are challenged and many times shattered. This
causes, amongst others, feelings of disequilibrium and loss of a sense of
control. A victim must rebuild not only their lives, but redefine who they

72 Walklate Imagining the Victim of Crime (2006) 105.

73 For further reading see Bates and Baltes The Psychology of Control and Aging
(Psychology Revivals (2014)); Osman Future-Minded: The Psychology of
Agency and Control (2014); Green and Ventura The Adaptive Self (2005)
(specifically  chapter 5); Thompson, Sobolew-Shubin,  Galbraith,
Schwankovsky and Cruzen “Maintaining perceptions of control: Finding
perceived control in low-control circumstances” (1993) Journal of
Personality and Social Psychology.

74 See Green and Roberts Helping Victims of Violent Crime: Assessment,
Treatment, And Evidence-Based Practice (2008) where the word “control” is
used 76 times, and 71 of these refer to loss or regain of control. This is an
elementary illustration of the importance of regaining control to victim
healing. The book refers to various diverse psychological theories and
treatment approaches to facilitate healing for different victims of crime,
however in each theory one finds some reference to loss and gain of
control.

75 Green and Roberts, 34-36.
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are and what their barriers will be. The level of personal development
that must take place is vast and of paramount importance to their
healing. As discussed above, this development can only take place when
a person has access to private spaces and control over who has access to
their private information.”® Green and Roberts further emphasise that
victims should “not be coerced or confronted into action until they have
stabilized and dealt with the initial crisis and trauma reactions”.”’
McGill,”® supports this by identifying the regaining of a sense control as
one of the fundamental steps to healing and treating a victim of crime.

The right to privacy as defined above is phrased as having control over
what information about oneself is made public. So within the criminal
justice system, part of the control that is taken from a victim, will be the
loss of information control. It is expected of a victim, for whom regaining
of control is vital to their healing, to surrender private information, which
leaves them vulnerable. The information contained in a VIS becomes co-
owned by every other party to the court proceedings. Some victims could
experience this as a complete loss of control of privacy. The potential of
harm will be personality dependent and situational, but still it can be
detrimental to the victim of crime and will in fact, as argued in the van
Breda case, limit a victim’s right to privacy.

Within the spheres of the legal system and the VIS, the courts should,
therefore, be aware and sensitive to the psychological needs of the victim
and should refrain against causing more harm to an already injured
individual.

“Involvement in legal proceedings constitutes a significant emotional stress
for even the most robust citizen. For victims of violent crime, who may suffer
from psychological trauma as the result of their victimization, involvement in
the justice system may compound the original injury. Many anecdotal
accounts describe the experience of the victim in the justice system as a
“revictimization”. Indeed, if one set out intentionally to design a system for
provoking symptoms of é)ost-traumatic stress disorder, it might look very
much like a court of law.””?

The criminal justice system has been notorious for the mental harm it has
caused victims. The treatment has even been described as the double

76 See 3 1 above.

77 Green and Roberts 153. Similar sentiments can be found widely in victim
treatment literature, for further readings see Miller Counselling Crime
Victims: Practical Strategies for Mental Health Professionals (2008)
(specifically chapter 7 and 10); Hall Victims of Crime: Construction,
Governance and Policy (2018) (specifically chapter 3).

78 She also discusses the healing of talking about the crime and victims’
experiences of it, however, she places emphasis that this should always be
done in a safe space. Similar sentiments can be found in Roberts “Bridging
The Past And Present To The Future Of Crisis Intervention And Crisis
Management” in Roberts Crisis Intervention Handbook: Assessment,
Treatment and Research (2005) 3-35.

79 Herman “The Mental Health of Crime Victims” 1992 Journal of Traumatic
Stress 159.



16 2020 De jure Law journal

victimization of victims, first by the crime and later by the criminal
justice system.89 It is a “lack of control and subsequent trauma,”8! that
victims of crime experience and are exposed to during the criminal
justice process.

The justice system can assist in restoring control and facilitate healing,
but not if this is done in a manner that does not fit within the specific
personology and psychology of that victim. The court must acknowledge
the victims need to control information about oneself and access to
oneself. The moment VIS has been read in an open court, the victim has,
yet again, lost control over the information about himself or herself. The
content of a VIS is centred on the aftermath of the crime, the part of their
lives that they should have absolute control over. When a crime has been
committed, and it has developed to the stage of going to court, the
privacy of the victim is no longer protected in the same manner as
before. In order for justice to be served and the court procedures to fully
take their place, the account of the crime has to be repeated, analysed
and pulled apart. This cannot be changed. However, the repercussion of
the crime, the extent to which it has left a permanent mark on the
victim’s life, does not necessarily have to become public record. It is here
that the victim should have control over which information about
himself\herself and their lives are made public. Victims, especially,
should have a reasonable expectation of privacy within the public sphere.
The alternative is that the VIS, although public record, should be given
privacy protection.

4 Recommendations and further research

The unique pathology and experience of a victim of crime, as opposed to
a member of the public, poses a host of interesting challenges to
understanding when privacy is valuable and when it can be harmful.
Victims of sexual or degrading crimes especially, may stand in an
ambivalent relation to privacy. On the one hand, privacy rights seem to
protect them from reliving the crime or being exposed to public scrutiny.
It also has the potential to allow them to deal with the events in their own

80 McGrath “Psychological Aspects of Victimology” in Turvey Forensic
victimology: Examining Violent Crime Victims in Investigative and Legal
Contexts (2013) 207; Green and Roberts 31: “Thompson, Norris, and
Ruback (1996) conducted a study exploring the experiences of homicide
survivors (family members of the murdered), including the criminal justice
system and activities therein. The authors also found that fragmented
services provided by the criminal justice system increased levels of distress,
which could in turn lead to long-term emotional difficulties. They found that
fragmented services often lead to the victims’ loss of control, lack of social
support, and fear, resulting in increased levels of low self-esteem,
depression, and complicated grief. Therefore, services provided within the
criminal justice system can impact the recovery of victims.”

81 Turvey “Victimity: Entering the Criminal Justice System” in Turvey Forensic
victimology: Examining Violent Crime Victims in Investigative and Legal
Contexts (2013) 48.
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way. A VIS has the potential, due to its public nature of further reinforcing
stigma and shame. On the other hand, using the right to privacy to
withhold the VIS may frustrate the ends of justice, as a VIS has had
tremendous influence on sentencing.

One must keep in mind that, although no member of the public may
ever access a victim’s VIS, the perpetrator still will be privy to it. The
psychological effects for a victim in having the aftermath of the crime
being exposed to a court of people, especially the criminal, may be
profound. There is an argument for allowing a victim of crime to be able
to choose if any further details of their live should be provided to a
criminal. Some victims might find release in this, but for some it might
be detrimental. It would depend largely on the type of crime and the
personality of the victim. Although we cannot expect of the law to cater
for each personality, a victim of crime has already been exposed. The
choices have already been taken away from them. Should they not be
given the choice to determine the access the public and the perpetrator
has to their personal information? It is here that the court system should
embrace the opportunity to act as a therapeutic agent.

When revisiting the definition of privacy as provided above, one
should think of the many layers of control lost by a victim: physical and
psychological control during the crime and later loss of control of the
process and the information given during a court proceeding. The victim
has lost control of access to the self, whilst they can be given control over
information of the self. Victims must be given the power to keep details
of their lives from others, and more specifically the court and the
perpetrator. There is no clear indication that a VIS will assist all victims
in the healing process. As explained previously, healing from trauma is
as unique as the victims of trauma. The court, as therapeutic agent,
should not attempt to follow a one size fits all approach. The decision
surrounding a VIS should acknowledge the fact that disclosure has both
benefits and risks. It will necessarily involve a complex calculation and
informed decision making by all stakeholders. It is in this calculation that
further research will have to be done, especially surrounding the
aftermath of a VIS experience.

5 Conclusion

This article demonstrated a potential tension between the courts’ need
for information contained in an impact statement and that victim’s
privacy interests. It is, on the one hand, an accepted practice, especially
in interpersonal violent crimes carrying minimum sentences, for justice
to be served and court procedures to fully take place. On the other hand,
it requires not only that the after-effects of the crime have to be repeated,
analysed and pulled apart in front of the accused, but also that the extent
to which it has left a permanent mark on the victim’s life, then becomes
part of public record.
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This article contends that victims should have control of what
information about themselves and their lives are made public, and that
they should have a reasonable expectation of privacy within the public
sphere. It is recommended that an individualised approach should be
followed where victims are first properly informed of the consequences
of making an impact statement and then allowed to make an informed
decision about their own statement or/and an assessment by a
professional.
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SUMMARY

A person charged with money laundering has a right to legal
representation and a lawyer is entitled to defend such person. What if the
lawyer is paid with dirty money? This paper explores the legal status of
tainted fees, to determine whether such moneys should be forfeitable and,
if so, what forfeiture means for the client’s right to legal representation and
the lawyer’s right to practise his\her profession. This is an issue of
international import and the paper considers criminal forfeiture of tainted
legal fees in South Africa, the USA and Canada. All three jurisdictions
provide for the criminalisation of tainted fees. However, South African
lawyers are most in peril both of prosecution and conviction for accepting
tainted fees and of having such fees confiscated. Whereas the USA and
Canada uphold the right of lawyers to practise their profession, South
Africa appears to negate it. The South African position requires reform.

1 Introduction

Nowadays, money laundering is a prominent feature of the international
criminal justice landscape, including South Africa’s, and most states are
keen to arrest, prosecute and punish money launderers. Needless to say,
those accused of money laundering have as much right to legal
representation as do all other accused. Indeed, such accused persons
likely can afford to pay for legal representation of their choice — more so
than many accused charged with non-economic crimes - because they
have access to the proceeds of their crimes.

Of course, lawyers all over the world are entitled to defend persons
accused of money laundering and to be paid for the services rendered in
the course of such defence. If the legal fees are paid with clean money,
untainted by criminality, then there is no cause for apprehension, at least
as far as the lawyer is concerned. However, if the fees are settled with
money which derives from the criminal conduct of his\her client, then
the lawyer may be in an unenviable position. Here a number of questions
arise. Is a lawyer entitled to accept dirty money as legal fees? Is the client

How to cite: Hamman & Koen ‘Carpe Pecuniam: Criminal forfeiture of tainted legal fees’ 2020 De jure Law
Journal 19-35
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entitled to use part of his\her criminal proceeds to defray his\her legal
costs? Is the lawyer who is paid with dirty money vulnerable to criminal
prosecution? Can the state seek to confiscate such legal fees because they
are proceeds of crime?

This paper focuses on the last question and makes an attempt to
unpack its ramifications with a view to understanding the legal status of
tainted fees paid to a lawyer by a client accused of money laundering.
Should such moneys be forfeitable and, if so, what does forfeiture mean
for the client’s right to legal representation and the lawyer’s right to
practise his\her profession? This is an issue of international range, given
that money laundering schemes often cross national borders, and much
is to be learnt from the experiences of foreign jurisdictions. Against this
backdrop, the paper studies the approaches taken by South Africa, the
USA and Canada to the forfeiture of tainted legal fees.

2 The South African approach

In South Africa, economic crimes in general and money laundering in
particular are regulated primarily by the Prevention of Organised Crimes
Act 121 of 1998 (POCA) and by the Financial Intelligence Centre Act 38
of 2001 (FICA). Both these statutes criminalise the acceptance by lawyers
of fees with a criminal provenance. The criminalisation provisions of
POCA and FICA operate as a primary prohibition agamst a South African
lawyer receiving tainted fees for services rendered.! The lawyer who
flouts this prohibition risks criminal prosecution and punishment.?

In addition to the threat of personal criminal liability for the lawyer
who is paid with dirty money, South African law allows for the forfeiture
of the dirty money itself. Criminal forfeiture, which is in personam and
conviction based is possible in terms of the various sections of Chapter
5 of POCA.’ 1t is structured formally in terms of restraint orders and
confiscation orders. Restraint orders operate to prohibit temporarily any
transactions with the property or asset to which they pertain, in order
that said property or asset may be preserved for eventual forfeiture.
Confiscation orders concern the permanent appropriation by the state of
criminal assets held by their targets. Once confiscated, these are
deposited into the Criminal Assets Recovery Account which is subsumed
within South Africa’s National Revenue Fund.? The disposition of funds

1 See ss 2, 4, 5 and 6 of the Prevention of Organised Crime Act 121 of 1998
and ss 1 and 28 of the Financial Intelligence Centre Act 38 of 2001.

2 For a full discussion of this aspect see Hamman & Koen “Pecunia non olet:
Dirty money as legal fees” 2017 JACL 108-114.

3 Chapter 6 of POCA sets out a correlative civil forfeiture regime, which is in
rem and non-conviction based, and which reproduces, for the most part,
the structure of criminal forfeiture. However, it is accessory to criminal
forfeiture which, as in most countries, is the default forfeiture regime in
South Africa.

4  See s 64(a) of the Prevention of Organised Crime Act.
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in the Criminal Assets Recovery Account is decided by the Cabinet on the
recommendation of the Criminal Assets Recovery Committee.”

The criminal forfeiture provisions of POCA are of general application
and hence could be deployed by the state to confiscate fees paid to a
lawyer by a client who has been charged with or convicted of money
laundering, provided that the fees have a criminal derivation. This form
of forfeiture hinges upon a criminal prosecution and conviction of the
lawyer, probably for receipt of criminal proceeds as fees. The forfeiture
process normally would commence with a restraint order and conclude
with a confiscation order. The former usually is a pre-conviction step,
issued with a view to preventing dispersal or concealment of the tainted
fees; the latter occurs post-conviction, at the sentencing stage of the
criminal trial.

The key provision in respect of the restraint order in conviction based
forfeiture proceedings is section 25(1) of POCA, which reads:

“A High Court may exercise the powers conferred on it by section 26(1)-

(@) when -
(i) a prosecution for an offence has been instituted against the defendant
concerned;

(ii) either a confiscation order has been made against that defendant or it
appears to the court that there are reasonable grounds for believing that a
confiscation order may be made against that defendant; and

ili) the proceedings against that defendant have not been concluded; or

b) when -

) that court is satisfied that a person is to be charged with an offence; and

i) it appears to the court that there are reasonable grounds for believing
that a confiscation order may be made against such person.”

Section 25(1) thus allows a South African High Court,® to grant a restraint
order against a lawyer in two instances. The first is during an ongoing
prosecution, when a confiscation order already has been made against
the defendant-lawyer or when there is a reasonable expectation that such
an order will be made. The second is prior to the institution a
prosecution, when the court is satisfied that prosecution will ensue and
that there are reasonable grounds to expect that a confiscation order will
be made against the defendant-lawyer.

The restraint takes place in terms of section 26(1) of POCA, which
empowers the High Court to issue the restraint order by way of an ex
parte application by the state. If the restraint order is granted, the
defendant-lawyer and any other person are prohibited from “dealing in
any manner with any property to which the order relates”. The idea is to
ensure that the property, in this case the tainted legal fees, is preserved
for possible forfeiture under a future confiscation order. Further, section

5  See s 69 of the Prevention of Organised Crime Act.
6  Evidently, lower courts are not empowered to make restraint orders under
the POCA forfeiture regime.
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26(2) of POCA prov1des essentially, that the restraint order applies to all
realisable property.” The notion of realisable property is capacious, and
would encompass not only the actual tainted fees but also any other
assets into which part or all of the tainted fees have been converted,
whether in the hands of the lawyer-defendant or in those of a third party
to which they have been gifted — presumably in an effort to place them
beyond the reach of the law.

The restraint order is primarily a mechanism of preservation. Its core
purpose is to secure the tainted legal fees or their commuted equivalent.
However, it is a temporary measure, designed to prevent dissipation of
the restrained property pending the outcome of the criminal
proceedings. The actual forfeiture of the tainted fees (or their converted
reciprocal) to the state is accomplished by way of a confiscation order.
Confiscation in conviction based forfeiture is governed by section 18(1)
of POCA, which stipulates that:

“Whenever a defendant is convicted of an offence the court convicting the
defendant may, on the application of the public prosecutor, enquire into any
benefit which the defendant may have derived from -

(@) that offence;

(b) any other offence of which the defendant has been convicted at the
same trial; and

() any criminal activity which the court finds to be sufficiently related to
those offences,

and, if the court finds that the defendant has so benefited, the court may, in
addition to any punishment which it may impose in respect of the offence,
make an order against the defendant for the payment to the State of any
amount it considers appropriate and the court may make any further orders
as it may deem fit to ensure the effectiveness and fairness of that order.”

A confiscation order follows conviction of the defendant and upon
application by the state to the convicting court. The granting of a
confiscation order does not appear to be dependent upon the existence
of a restraint order issued prior to conviction. Indeed, it is possible that a
restraint order could be applied for after the granting of the confiscation
order. Assume, for example, that a court issues a confiscation order
against a convicted lawyer in respect of tainted fees and/or the asset(s)
into which said fees have been converted, in whole or in part. The aim of
the confiscation order is to deprive the lawyer of access to and
enjoyment of his\her-debased currency. According to section 18(1) the
confiscation order constitutes a judgment which sounds in money, 8 and
if the state is concerned that the convicted lawyer’s assets have to be

7 S 14(1) of the Prevention of Organised Crime Act identifies realisable
property as:
(@) any property held by the defendant concerned; and
(b) any property held by a person to whom that defendant has directly or
indirectly made any affected gift.
8  See Basdeo “The law and practice of criminal asset forfeiture in South
African criminal procedure: A constitutional dilemma” 2014 PELJ] 1054.
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preserved in order for the confiscation order to be realised, it well may
apply for a restraint order after the confiscation order already has been
made. This possibility is envisaged, somewhat counter-intuitively, by
section 25(1)(a)(ii) of POCA as cited above. As a rule, though, the restraint
order would precede the confiscation order.

The crimes for which the court may issue a confiscation order against
the convicted lawyer include any and all offences of which the lawyer has
been convicted during the same criminal proceedings.” In addition, the
confiscation order may encompass any other criminal conduct
considered by the court to be “sufficiently related” to these offences.'®
As a money judgment, the confiscation order seeks to divest the
convicted lawyer of the proceeds of his\her crime(s) and any related
criminal behaviour. The quantum of the confiscation order may be any
amount which the court considers appropriate, provided it does not
exceed the value of the proceeds gained from the criminal conduct in
question.'! For example, the confiscation order could require the lawyer
to pay to the state the full amount which he\she has received as fees from
his\her client. This is the fee forfeiture. Further, the court may
supplement the primary confiscation order with any secondary order
which it considers necessary to implement the confiscation order fairly.
The confiscation order and any cognate order do not constitute criminal
sanctions, and stand separate from any punishment imposed by the
court for the offence(s) committed by the lawyer.

Interestingly, whereas a restraint order may be made only by a High
Court, a confiscation order may be granted by the court which has tried
and convicted the defendant, be it a High Court or a lower court. This
jurisdictional difference likely derives from the fact that the restraint
order application is ex parte and is granted without reference to the
defendant, whereas the confiscation order forms part of a trial in which
all the conventional notice requirements would have been met. This
means that the tainted legal fees or their proprietary counterpart may be
restrained by one (high) court while another (lower) court - which has
tried and convicted the errant lawyer — may order their forfeiture, as
money, to the state.

Hitherto, South African law has seen only one case in which the state
sought the criminal forfeiture of dirty money paid as legal fees.'? It
concerns an abalone poaching syndicate and involves some 30 accused
and close to 600 charges. The case has been running in the Western Cape
High Court for several years already, but information about it is sparse
and has had to be gleaned from newspaper reports and online sources.
One of the accused was Anthony Broadway, an attorney, who had been

9 S 18(1)(a) and s 18(1)(b) of the Prevention of Organised Crime Act.

10 S 18(1)(c) of the Prevention of Organised Crime Act.

11 S 18(1) and s 18(2)(a) of the Prevention of Organised Crime Act.

12 The case commenced life as State v Ran Wei & Others in the Western Cape
High Court. It appears to have been re-named since as State v Frank Barends
and Others, case no SS 47/2012.
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defence counsel for a number of his co-accused before he himself was
charged under POCA with the receipt of tainted fees and became an
object of forfeiture proceedings by the state. As one report had it:

“Bellville attorney Anthony Broadway ... who represented several syndicate
members since 2001, was also a defendant in the restraint proceedings. His
assets, listed on an annexure to the order, include properties in Kenridge and
Bellville, a Mercedes-Benz, a Hyundai i20, a trailer, two motorcycles and the
contents of nine bank accounts in his name” !>

Mr Broadway now has been saddled with the dubious distinction of being
the first South African lawyer ever to become embroiled as a target in the
forfeiture regime of POCA. Although the case has not been finalised
yet,'* it has been reported in the media that Anthony Broadway himself
is no longer an accused and has been cleared of all charges.15 It would
appear, then, that South Africa’s first and only attempt to deploy the
provisions of POCA against an attorney in criminal proceedings relating
to tainted legal fees has come to nought. However, the attempt does
confirm that South African lawyers have to appreciate not only that the
receipt of tainted legal fees is an offence but also that such fees are
forfeitable to the state.

However, there is a silver lining to the POCA cloud engulfing tainted
legal fees in that allowance is made for a lawyer’s fees to be paid by a
client (accused of money laundering) from funds which well may be
proceeds of crime. It is a concession which applies to assets which are
subject to a restraint order. In such a case, it is possible for a court to
order that the reasonable legal expenses of the accused be settled from
the frozen assets. This possibility stands as an exception to the rule that
lawyers cannot be paid with dirty money and that said money is subject
to confiscation.

This is the so-called legal expenses exception. It is governed by section
26(6)(b) of POCA, which specifies that:

“Without derogating from the generality of the powers conferred by
subsection (1), a restraint order may make such provision as the High
Court may think fit —

13 Schroeder (2013-11-02) “Abalone syndicate set to lose millions” JOL https://
www.iol.co.za/news/abalone-syndicate-set-to-lose-millions-1601120 (last
accessed 2018-09-09).

14 See S v Miller and Others 2018 (2) SACR 75 (WCC) para 87 in which the
court noted: “While this matter has been running, another lengthy POCA
trial involving the poaching and export of abalone (The State v Frank
Barends and others, case no SS 47/2012) has been running in this Division
before Mr Justice Erasmus. Judgment in that matter has not been delivered
yet.”

15 See Menges (2017-06-27) “Perlie lawyer vry” Die Sonhttps://www.son.
co.za/Nuus/Kaapsenuus/perlie-lawyer-vry-20170626 (last accessed 2018-09-
09); Breytenbach (2017-06-27) “Prokureur vry oor twee rekenaars” Die
Burger, https://www.pressreader.com/south-africa/die-burger/20170627/28
1694024789041 (last accessed 2018-09-18).
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for the reasonable legal expenses of ... a person [against whom the restraint
order is being made] in connection with any proceedings instituted against
him or her in terms of this Chapter or any criminal proceedings to which such
proceedings may relate, if the court is satisfied that the person whose
expenses must be provided for has disclosed under oath all his or her
interests in property subject to a restraint order and that the person cannot
meet the expenses concerned out of his or her unrestrained property.”

It must be emphasised here that this section constitutes an exemption
from the general tenor of South African law that tainted legal fees are
forfeitable, first and foremost. Criminal proceeds or otherwise dodgy
funds may be used to defray legal expenses only if they are subject to
formal restraint and the court authorises that they may be defrayed. The
point is that South African law tolerates the payment of legal fees from
criminal funds grudgingly, and then only with the imprimatur of the
court. The granting of that imprimatur depends upon the court’s being
convinced that the subject of the restraint order has declared his\her full
interest in the restrained property under oath and that he\she does not
own sufficient unrestrained property with which to settle his\her lawyer’s
account. Honesty and impecuniosity on the part of the client, then, are
perquisites for persuading the court to authorise payment of his\her
lawyer’s fees from restrained funds. The lawyer, who accepts tainted
fees outside of the statutory legal expenses exception, breaks the law and
stands to be prosecuted and to have the fees confiscated by the state.

3 The USA approach

The forfeiture of tainted legal fees long has been allowed in the USA. The
main forfeiture statute is to be found in Title 21 of the United States Code,
specifically 21 USC §853(a)-(q), known otherwise as the Comprehensive
Forfeiture Act (CFA) of 1984. The CFA was preceded by the Racketeer
Influenced and Corrupt Organisations Act (RICO),'® and the Continuing
Criminal Enterprise Act (CCE Act),!” both of 1970. None of these statutes
contains any express provisions that exempt attorneys’ fees from
forfeiture. !

Significantly, the US Money Laundering Control Act (MLCA) of 1986,19
contains a so-called safe harbour provision which effectively
decriminalises the receipt by an attorney of tainted fees, provided such
fees relate to upholding the Sixth Amendment right of accused persons

16 18 USC §81961-1968.

17 21 USC §848.

18 See Brickey “Forfeiture of attorneys’ fees: The impact of Rico and CCE
forfeitures on the right to counsel” 1986 Virginia Law Review 495; Winick
“Forfeiture of attorneys’ fees under RICO and CCE and the right to counsel:
The constitutional dilemma and how to avoid it” 1989 University of Miami
Law Review 770.

19 18 USC §§1956-1957.
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to legal representation.?® However, it appears that this provision does
not indemnify tainted legal fees against forfeiture. Whereas the lawyer
who is paid with dirty money in terms of the safe harbour clause does
not risk criminal prosecution, the dirty money in question remains fair
game for court-ordered confiscation. In other words, the safe harbour
clause of the MLCA does not operate to protect tainted legal fees against
the reach of the CFA, RICO and the CCE Act.?

In 1989, the vulnerability of tainted legal fees to criminal forfeiture
was considered in two cases, which have become paradigmatic in this
area, namely United States v Monsanto,?? and Caplin & Drysdale v United
States.?> They are discussed below.

3 1 United States v Monsanto

In this matter, one Peter Monsanto allegedly was involved in a large-scale
heroin distribution enterprise,?* and was indicted for violations of the
racketeering laws, the creation of a continuing criminal enterprise, and
tax and firearm offences.®® It was averred further that he had
accumulated assets, a home, an apartment and $35 000 in cash, because
of his narcotics trafficking. The state argued that these assets were liable
to forfeiture under section 853(e)(1)(A) of the CFA, which provides that,
when a person is indicted:

“the court may enter a restraining order or injunction, require the execution
of a satisfactory performance bond, or take any other action to preserve the
availability of property ... for forfeiture.”2°

The District Court granted the ex parte motion for an order freezing the
designated assets pending trial. Monsanto claimed, inter alia, that the
order mterfered with his Sixth Amendment right to counsel of his
choice.?” He sought a declaratory order to the effect that if the frozen
assets were used to pay attorneys’ fees, the state would not invoke
section 853(c) of the CFA, which could render a transfer from a client to
an attorney forfeitable, to confiscate such payments in the event of his

20 18 USC §1957(N(1). See also Gaetke & Welling “Money laundering and
lawyers” 1992 Syracuse Law Review 1168; Nelson “Federal forfeiture and
money laundering: Undue deference to legal fictions and the Canadian
crossroads” 2009 Miami Inter American Law Review 51.

21 For the sake of good order, it should be noted here that in the USA tainted
legal fees are liable to be confiscated also by way of civil forfeiture, as
provided for in 18 USC §981. However, it appears that US jurisprudence has
been pre-occupied with the criminal forfeiture of tainted legal fees,
suggesting that the state has not opted to rely upon civil forfeiture in any
sustained way.

22 United States v Monsanto 491 US 600 (1989).

23 Caplin & Drysdale v United States 491 US 617 (1989).

24 See Winick 1989 University of Miami Law Review 772; and Nelson 2009
Miami Inter American Law Review 53.

25 United States v Monsanto supra 603. See also Nelson 2009 Miami Inter
American Law Review 53.

26 See also Nelson 2009 Miami Inter American Law Review 53.

27  United States v Monsanto supra 604.
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being convicted and the assets forfeited.?® This motion was denied by
the District Court, but the Court of Appeals ordered that the restraining
order be amended to allow him to pay attorneys’ fees.?? The matter then
went to the United States Supreme Court.

The Supreme Court relied upon section 853(a), which is the primary
forfeiture provision of the CFA. It provides, inter alia, that:

“Any person convicted of a violation of this subchapter or subchapter II
punishable by imprisonment for more than one year shall forfeit to the
United States, irrespective of any provision of State law —

any property constituting, or derived from, any proceeds the person
obtained, directly or indirectly, as the result of such violation.”

It then proceeds to specify that:

“The court, in imposing sentence on such person, shall order, in addition to
any other sentence imposed pursuant to this subchapter or subchapter II, that
the person forfeit to the United States all property described in this
subsection.”

The Supreme Court found that section 853(a) of the CFA did not exempt
from criminal forfeiture those assets, which a defendant wishes to use to
retain an attorney. The Court held that the language of section 853(a) was
plain and unambiguous,?® and that Congress had selected strong words
to make mandatory the forfeiture of criminal proceeds. Hence section
853(a) provides that an offender “shall forfeit” any property constituting
the proceeds of his\her offence and that the sentencing court “shall
order” the forfeiture of such property, in addition to any other criminal
sanction it may impose upon the offender.?' What is more, the Supreme
Court found that the definition of property in the CFA could not be taken
to exclude attorneys' fees.>? In other words, tainted legal fees were
subject to criminal forfeiture under section 853(a) of the CFA.

The Supreme Court decided further that the restraining order against
the contested property did not the violate Monsanto’s right to counsel of
choice as protected by the Sixth Amendment or the due process clause
of the Fifth Amendment.>” It held that it was constitutionally in order for
a district court to make a pre-trial freezing order against assets in a
defendant's possession, even where those assets are earmarked as legal

28 United States v Monsanto supra 604. The relevant portion of section 853(c)
provides that: “All right, title, and interest in property described in
subsection (a) vests in the United States upon the commission of the act
giving rise to forfeiture under this section. Any such property that is
subsequently transferred to a person other than the defendant may be the
subject of a special verdict of forfeiture and thereafter shall be ordered
forfeited to the United States.”

29  United States v Monsanto supra 604.

30 United States v Monsanto supra 607.

31  United States v Monsanto supra 607.

32 United States v Monsanto supra 607.

33  United States v Monsanto supra 614.
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fees.3* Here the Court relied upon section 853(c) of the CFA, which
provides, as intimated above, that criminal property subject to forfeiture
vests in the state “upon the commission of the act giving rise to
forfeiture”, and that any such property transferred to a third party too is
forfeitable in the hands of the recipient.35 The Court went so far as to
equate attorneys' fees with stock-brokers’ fees, laundry bills and country
club memberships, which also were not exempted from forfeiture.?® In
a word, United States v Monsanto confirmed that tainted legal fees enjoy
no special status in the USA and, like all criminal proceeds, stand to be
forfeited to the state.

3 2 Caplin & Drysdale v United States

In Caplin & Drysdale, a law firm sought payment for representing a client
indicted under the CCE Act. Christopher Reckmeyer was charged with
running a massive drug importation and distribution scheme alleged to
be a continuing criminal enterprise.>” The state applied for an order to
forfeit to it designated property that had been acquired by Reckmeyer via
drug law violations. The indictment sought forfeiture, in terms of §853(a)
of the CFA, of the designated assets that were in Reckmeyer's
possession. A restraint order was granted by the District Court, which
prohibited him from transferring any of the potentially forfeitable
assets.’8 Despite the court order, Reckmeyer transferred $25 000 to his
lawyers, Caplin & Drysdale.39 He was represented by Caplin & Drysdale
until after his indictment. He then applied to the District Court to amend
the restraint order to enable him to use some of the restrained assets to
pay his lawyers’ fees and he requested the Court to exempt such assets
from post-conviction forfeiture.*0 However, before the Court could
deliver its judgment, Reckmeyer entered into a plea bargain with the
state in terms of which he agreed to forfeit all of the designated assets.*!

As a result of the plea bargain, the Court rejected Reckmeyer’s
application, and thereafter ordered that virtually all of his assets be
forfeited to the state.*? The law firm of Caplin & Drysdale then argued
that assets used to pay an attorney are exempt from forfeiture under
section 853 of the CFA and, if they are not, that the statute's failure to
provide an exemption renders the section unconstitutional.*> It applied
in terms of section 853(n) of the CFA for an order to declare that it has a
valid third-party interest in the forfeited assets. The District Court granted

34  United States v Monsanto supra 614.

35  United States v Monsanto supra 613.

36 United States v Monsanto supra 609. See also Nelson 2009 Miami Inter
American Law Review 53.

37 Caplin & Drysdale v United States supra 619.

38 This was done in terms of §853(e)(1)(A) of the Comprehensive Forfeiture
Act.

39 Caplin & Drysdale v United States supra 620.

40 Caplin & Drysdale v United States supra 621.

41  Caplin & Drysdale v United States supra 621.

42  Caplin & Drysdale v United States supra 621.

43 Caplin & Drysdale v United States supra 621.
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the order to Caplin & Drysdale.** However, the decision was overturned
in the Court of Appeals, on the basis that there was no exception to the
forfeiture requirement and that, the statutory scheme was
constitutional >

On a further appeal, the US Supreme Court confirmed, with reference
to its own earlier decision in Monsanto,*© that whereas section 853(e) of
the CFA endows the court with discretion not to authorise pre-trial
restraining orders on potentially forfeitable assets, such discretion does
not extend to allowing otherw1se forfeitable assets to be available to pay
bona fide attorneys’ fees.*” It also held that the exercise by the court of
the discretion contained in section 853(e) does not prevent non-
restrained assets used for attorneys' fees being forfeited subsequently
under section 853(c) of the CFA, which allows for the confiscation of
forfeitable assets transferred to third parties.*®

The Supreme Court held also that the CFA does not encroach upon the
Sixth Amendment right to legal representation.*’ In this regard, it
pronounced that:

“A defendant has no Sixth Amendment right to spend another
person's money for services rendered by an attorney, even if those
funds are the only way that defendant will be able to retain the
attorney of his choice. A robbery suspect, for example, has no Sixth
Amendment right to use funds he has stolen from a bank to retain an
attorney to defend him if he is apprehended. The money, though in
his possession, is not rightfully his; the Government does not violate
the Sixth Amendment if it seizes the robbery proceeds and refuses to
permit the defendant to use them to pay for his defense.”>°

Hence the claim by Caplin & Drysdale, that it is a Sixth Amendment right
of a criminal defendant to pay attorneys’ fees with assets which were
forfeited to the state, was without merit.

Caplin & Drysdale argued also that the forfeiture provisions disordered
the balance of power between the state and the accused and that it did
soin a manner that offended against the due process clause of the Fifth
Amendment.>? Here, too, the Court was unconvinced. It responded in
the following terms:

44  Caplin & Drysdale v United States supra 621.

45 Caplin & Drysdale v United States supra 622.

46  United States v Monsanto supra 611-614.

47  Caplin & Drysdale v United States supra 623.

48 Caplin & Drysdale v United States supra 623. See also Gaetke & Welling 1992
Syracuse Law Review 1177; Nelson 2009 Miami Inter American Law Review
54.

49 Caplin & Drysdale v United States supra 626.

50 Caplin & Drysdale v United States supra 626. See also Nelson 2009 Miami
Inter American Law Review 55.

51  See Gaetke & Welling 1992 Syracuse Law Review 1176.

52 Caplin & Drysdale v United States supra 624. See also Nelson 2009 Miami
Inter American Law Review 54 & 76.
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“Forfeiture provisions are powerful weapons in the war on crime; like any
such weapons, their impact can be devastating when used unjustly. But due
process claims alleging such abuses are cognizable only in specific cases of
prosecutorial misconduct (and petitioner has made no such allegation here)
or when directed to a rule that is inherently unconstitutional .... Petitioner's
claim - that the power available to prosecutors under the statute could be
abused - proves too much, for many tools available to prosecutors can be
misused in a way that violates the rights of innocent persons ... The
Constitution does not forbid the imposition of an otherwise permissible
criminal sanction, such as forfeiture, merely because in some cases
prosecutors may abuse the processes available to them, e.g., by attempting to
impose them on persons who should not be subjected to that punishment ...
Cases involving particular abuses can be dealt with individually by the lower
courts, when (and if) any such cases arise.”?>

In rejecting the Fifth Amendment argument, the Court relied essentially
on the distinction between the specific and the general. It found that the
danger or possibility of abuses of due process rights in specific forfeiture
matters could not be used to nullify the idea of forfeiture as a weapon in
the anti-crime arsenal of the state. Violation of the Fifth Amendment
during forfeiture proceedings was unconstitutional and had to be dealt
with as and when they occurred. But forfeiture itself passed
constitutional muster. Caplin & Drysdale had challenged the
constitutionality of the criminal forfeiture regime in the USA on two
counts, and lost on both.

The decisions in Monsanto and Caplin & Drysdale set the tone for the
USA approach to the forfeiture of tainted legal fees. The former dealt with
forfeitable assets subject to a pre-trial restraining order, the latter with
criminal forfeiture post-conviction. In both cases, the US Supreme Court
upheld the forfeiture orders granted by the lower courts as constitutional
and not in violation of the Sixth Amendment right to counsel. In the USA,
then, dirty money paid to a lawyer as legal fees is susceptible to
confiscation by the state, in the same way as are all other assets which
constitute criminal proceeds. As regards their fees, US lawyers do not
enjoy any special dispensation, in that neither the legislature nor the
courts have seen fit to declare them non-forfeitable.

Reference to the United States Attorneys’ Manual (USAM) is in order
here. USAM 9-120.000 sets out Attorney Fee Forfeiture Guidelines. These
confirm that legal fees paid to a lawyer for legitimate representation in
both civil matters (USAM 9-120.103) and criminal matters (USAM 9-
120.104) may be the target of forfeiture proceedings. It would appear,
then, that attorneys’ fees indeed are no different from stock-brokers’
fees, laundry bills and country club memberships.

53 Caplin & Drysdale v United States supra 634-635.
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4 The Canadian approach

The position of the Canadian lawyer who acts as defence counsel for a
money launderer and who accepts tainted funds as a fee payment is
regulated by the definition of money laundering in section 462.31(1) of
the Canadian Criminal Code. It reads:

“Everyone commits an offence who uses, transfers the possession of, sends
or delivers to any person or place, transports, transmits, alters, disposes of or
otherwise deals with, in any manner and by any means, any property or any
proceeds of any property with intent to conceal or convert that property or
those proceeds, knowing or believing that all or a part of that property or of
those proceeds was obtained or derived directly or indirectly as a result of

(@ the commission in Canada of a designated offence; or
(b) an act or omission anywhere that, if it had occurred in Canada, would
have constituted a designated offence.”>*

According to this section, then, a person commits money laundering if
he\she transacts, in any way and by any means, with criminal property
or proceeds, and does so with the intention of concealing or converting
said propertg or proceeds, whilst knowing or suspecting its
provenance.”

Furthermore, the person convicted of money laundering stands to be
subjected to the Canadian assets forfeiture regime. In this connection,
section 462.37(1) of the Criminal Code provides that if the trial court:

“is satisfied, on a balance of probabilities, that any property is proceeds of
crime obtained through the commission of the designated offence, the court
shall order that the property be forfeited to Her Majesty to be disposed of as
the Astét’omey General directs or otherwise dealt with in accordance with the
law”.

The forfeiture order made by the court under section 462.37(1) is a post-
conviction order. Prior to conviction, the court may grant, on application

54 S462.3(1) of the Criminal Code defines a designated offence as:

(@) any offence that may be prosecuted as an indictable offence under this or
any other Act of Parliament, other than an indictable offence prescribed by
regulation, or

(b) a conspiracy or an attempt to commit, being an accessory after the fact in
relation to, or any counselling in relation to, an offence referred to in
paragraph (a).

55 See McBride 1995 “Proceeds of crime” library.lawsociety.sk.ca/
inmagicgenie/documentfolder/AC1182.pdf (last accessed 2018-09-18);
Brucker “Money laundering and the client: How can I be retained without
becoming a party to an offence?” 1997 The Advocate 680; Wilbern
Assessing the opinion of lawyers of Canadian money laundering legislation
(PhD dissertation 2008 North Central University) 18.

56 It is noteworthy here that Canadian law enjoins the court to confiscate
proceeds of the designated crime according to the civil standard of proof
and not the usual criminal standard of proof beyond a reasonable doubt.
However, discussion of the constitutional issues which this matter entails is
beyond the scope of this paper.
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of the Attorney General, an order or orders aimed at protecting and
preserving the criminal proceeds in question. Thus, under section 462.32
the court is empowered, on reasonable grounds, to issue a warrant to a
competent person to search for and seize the forfeitable property. And in
terms of section 462.33 the court could make a restraint order, ex parte
and on reasonable grounds, forbidding all and sundry from transacting
in any way with the forfeitable property. An application by the Attorney
General for a search warrant under section 462.32 usually is
accompanied by a request for a restraint order under section 462.33.57

Interestingly, the Canadian forfeiture regime reaches beyond the
designated crime, to criminal proceeds of any other crime. Thus, section
462.37(2) provides that:

“If the evidence does not establish to the satisfaction of the court that
property in respect of which an order of forfeiture would otherwise be made
under subsection (1) was obtained through the commission of the designated
offence of which the offender is convicted or discharged, but the court is
satisfied, beyond a reasonable doubt, that the property is proceeds of crime,
the court may make an order of forfeiture under subsection (1) in relation to
that property. "58

All in all, Canadian law not only criminalises any and all dealings with
criminal proceeds, but also requires their forfeiture to the state if they
derive from the designated offence and allows their forfeiture if they
derive from any other offence.®”

The discussion thus far suggests that the Canadian lawyer who
receives dirty money as legal fees well may see himself condemned as a
money launderer and have his\her fees confiscated by the state. This is
the worst-case scenario, but it is unlikely to be the norm in cases
involving tainted fees. The position of the lawyer in such cases is
mitigated significantly by the fact that knowledge and intention are key
elements of the definition of money laundering provided in section
462.31(1) of the Criminal Code. In order to fall foul of the relevant
criminalisation and forfeiture provisions, the lawyer who accepts tainted
funds from a client for professional services rendered must do so, firstly,
“knowing or believing” that they are tainted and, secondly, “with intent
to conceal or convert” them. In other words, he\she must know or
suspect that the funds are criminal proceeds and he\she must accept
them with an intention to launder them. The lawyer who accepts the

57 See McBride 1995 “Proceeds of crime” 5.

58 Unlike section 462.37(1), here the forfeiture is not mandatory and the
standard of proof is the conventional criminal standard.

59 See McBride 1995 “Proceeds of crime” 3; Rose Forfeiture of legal fees with
proceeds of crime: The ability of accused persons to pay “reasonable legal fees”
out of the alleged proceeds of crime (LLM dissertation 1995 University of
British Columbia) 50; Tapley “Canada’s law on money laundering and
proceeds of crime” 2004 Asper Review of International Business and Trade
Law 40; Wilbern 2008 Assessing the opinion of lawyers of Canadian money
laundering legislation 18.
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funds “innocently”, without the required mens rea, will escape the reach
of these provisions, even if he\she was aware or surmised that the funds
were proceeds of crime. It is only really the lawyer who is conspiring with
his\her launderer-client - say, to use the lawyer’s trust account as a
money laundering conduit — who stands to be convicted and to forfeit
his\her fees. The rest, those who are not animated by the money-
laundering zeitgeist, may accept tainted legal fees; it appears, with
impunity and without fear of forfeiture. There currently is no indication
that Canada is pursuing or intends to pursue the prosecution of lawyers
who are paid with dirty money for bona fide professional services. For all
intents and practical purposes, then, tainted legal fees have not been
criminalised and are not forfeitable from the perspective of the
conscientious and scrupulous Canadian lawyer.

What is more, there are times when the court, in effect, may order that
a lawyer be paid with dirty money or, at least, with money which is
suspected to be dirty. This is possible in terms of section 462.34 of the
Canadian Criminal Code.° To begin with, section 462(1)(a) entitles:

“Any person who has an interest in property that was seized under a warrant
issued pursuant to section 462.32 or in respect of which a restraint order was
made under subsection 462.33(3) may, at any time, apply to a judge for an
order under subsection (4).”

Section 462.34(4)(c)(ii) then on goes on to stipulate that:

“On an application made to a judge under paragraph (1)(a) in respect of any
property and after hearing the applicant and the Attorney General and any
other person to whom notice was given ... the judge may order that the
property or a part thereof be returned to the applicant or, in the case of a
restraint order made under subsection 462.33(3), revoke the order, vary the
order to exclude the property or any interest in the property or part thereof
from the application of the order or make the order subject to such
reasonable conditions as the judge thinks fit, for the purpose of meeting the
reasonable ... legal expenses of a person referred to in subparagraph (i).”°!

In the context of this paper, section 462.34(4)(c)(ii) constitutes a legal
fees exemption from the Canadian forfeiture regime. It allows for the
release of seized or restrained money to defray reasonable legal
expenses before forfeiture is granted.®? It appears, then, that Canadian
law places more store by having the lawyer who defends an alleged

60 See Beare “Efforts to combat money laundering in Canada” 1992
Commonwealth Law Bulletin 1444; Brucker 1997 The Advocate 680; Murphy
“Canada’s anti-money laundering regime” 2000 Resource Material Series
117th International Seminar Visiting Experts’ Papers 289.

61  Subparagraph (i) of section 462.34(4)(c) applies to “the person who was in
possession of the property at the time the warrant was executed or the
order was made or any person who, in the opinion of the judge, has a valid
interest in the property and of the dependants of that person”.

62 The application for the release of the money for legal expenses is regarded
as a two-stage process. Firstly, it must be determined whether the accused
is entitled to the release of the fees by virtue of impecuniosity. Secondly, it
must be established whether the legal expenses are reasonable in the
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money launderer paid rather than by prosecuting the lawyer for
accepting dirty money in settlement of his\her fees. The accused
person’s right to legal representation seems to trump the state’s interest
in confiscating criminal proceeds, which have been transferred to his\her
lawyer as legal fees.®>

In sum, the Canadian definition of money laundering implies that the
receipt of dirty money as legal fees by a lawyer is not a crime, except in
the rare case when the lawyer himself\herself is a money launderer of
sorts. Further, it does not seek to forfeit such fees accepted by a lawyer,
except where the lawyer has been convicted as a money launderer. The
protection of the lawyer’s right gainfully to practise his\her profession
and the client’s right to engage defence counsel seems to enjoy priority
over the state’s right to prosecute money launderers and deprive them of
the nefarious assets. It is an approach which is expressed, somewhat
ironically, in a conspicuous dearth of Canadian case law on lawyers as
launderers and on criminal forfeiture of tainted legal fees.

5 Conclusion

In comparing the South African approach to the forfeiture of tainted legal
fees with that of the USA and Canada, a number of trends may be
observed. The USA, Canada and South Africa all allow for the criminal
forfeiture of tainted legal fees. In other words, all three jurisdictions have
enacted statutes designed to deprive of his\her criminal profits a lawyer
who has been convicted of money laundering. However, this
commonality tends to fracture in the face of rather significant differences
across the three countries.

South Africa and Canada both criminalise the acceptance of tainted
legal fees by lawyers. However, the USA has the safe harbour clause
allowing a lawyer to be paid with dirty money in order to uphold the
client’s Sixth Amendment right to legal representation. Further, Canada
has defined money laundering in such a way as to exclude the receipt by
a lawyer of dirty money in payment of bona fide legal services rendered,
even if the lawyer knows or suspects the money to be dirty. It appears,

circumstances of the case. See Beare 1992 Commonwealth Law Bulletin
1444; Kroeker “The legal and ethical propriety of allowing accused to use
the proceeds of crime to retain counsel” 1995 The Advocate 868; Brucker
1997 The Advocate 679.

63 Sections 462.37(3) & (4) represent somewhat of a cautionary tale for the
accused. The former allows the court impose a fine in lieu of forfeiture
where the forfeitable assets have been transferred, in whole or in part, by
the accused to his lawyer as fees. The latter requires the court to impose a
prison term in default of payment of the fine. In other words, the accused
who invokes the legal fees exemption in section 462.34(4)(c)(ii) in order to
pay his lawyer and who thereby renders himself unable to pay the fine
imposed in lieu of forfeiture, well might end up in jail. This situation arose
in R v Pawlyk (1991) 72 Man R (2d) 1. See also Beare 1992 Commonwealth
Law Bulletin 1442; McBride 1995 “Proceeds of crime” 8; Brucker 1997 The
Advocate 683.
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then, that it is South African lawyers who stand most in hazard of being
prosecuted and convicted for accepting tainted legal fees.

All three countries allow for the pre-conviction restraint and post-
conviction forfeiture of tainted legal fees. In this regard, it is important to
note that the safe harbour clause in the USA does not shield the tainted
fees themselves from forfeiture.®® Unlike the USA, both South Africa and
Canada have legal fees exemption clauses, in terms of which a court may
order that a lawyer be paid from a client’s assets which are under
restraint. The Canadian exemption provision tallies with that country’s
overall hospitable approach to tainted legal fees. A determinate South
African policy approach to tainted legal fees is not discernible yet, so the
country’s exemption clause has to be comprehended in exceptional
terms, as a court-sanctioned departure from its generally inhospitable
criminal forfeiture regime.

A lawyer’s right to practise law gainfully hardly is contentious. What is
more, this right entails the freedom to provide legal services to
whosoever is in need of them. In other words, the repute (or otherwise)
of his\her clientele ought not to count as a prohibitory factor in relation
to a lawyer’s right to practise his\her profession. The lawyer who is a
scoundrel deserves to be at the receiving end of legal constraints and
sanctions. The conscionable lawyer who has a scoundrel for a client does
not.

It seems that the USA and Canada have factored the lawyer’s right to
earn a living into their approaches to and interpretation of the law
pertaining to tainted legal fees. By contrast, South Africa’s anti-money
laundering legislation appears to ride roughshod over the right of a
lawyer to practise his\her profession (as well as the client’s right to
counsel) and may not survive constitutional scrutiny.65 The fact that the
South African forfeiture regime includes a legal fees exemption is cold
comfort to the criminal defence lawyer who, per definitionem, will have
many a scoundrel for clients. Such a lawyer has to contend with the
proverbial “double whammy”, that is, he\she faces not only the prospect
of prosecution, conviction and punishment simply for accepting tainted
fees, but also the prospect of losing those fees to the coffers of the state.
He\she would be protected and his\her fees would be unassailable only
under the legal fee exemption. However, the idea of a criminal defence
lawyer having to invoke the exemption and all its procedural
accoutrements in order to avoid prosecution and secure his\her fees
ought to be a cause for serious concern - if not to the South African
legislature then, at least, to the organised legal profession, as represented
by the South African Legal Practice Council.

64 This could be accomplished, for example, in terms of the civil forfeiture
regime in the USA.

65 For an examination of the constitutional questions embedded in South
Africa’s criminal forfeiture regime, see generally Basdeo 2014 PEL].
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SUMMARY

This article pays close attention to some of the problems and practical
challenges presented by the abolition of the rule of male primogeniture
and thereafter, the extension of the Intestate Succession Act to customary
law of succession. Additionally, it supports the possibility of harmonising
common law of succession with customary law of succession without
imposing common law mechanisms and ideas on customary law. The
purpose of this article is to suggest ways on how best to reconcile
customary law with the Constitution without imposing western law on
customary law. This will be achieved by showing the reader the viability
and possibility of customary law and common law co-existing,
independently from one another, subject to the Constitution as the
supreme law, without the application of common law standards as a
measure for customary law, which was the case in the past.

1 Introduction

Customary law is without doubt the oldest system of law in most African
societies.” It therefore has a significant role on personal lives of the
majority of African people and has over the years, gained a repute of
discriminating against women, treating them as second-class citizens.?
Central to customary law’s application was the rule of male
primogeniture.” A rule that is at the heart of this article and is identified
by its tendency to discriminate against women in areas such as
guardianship, inheritance, appointment to traditional office, exercise of
traditional authority and the age of majority.* This article will highlight
the discord between formal customary law as inspired by common law

1 Soyapi “Regulating traditional justice in South Africa: A comparative
analysis of selected aspects Traditional Courts Bill” 2014 PER 1441.

2 Ndulo “African customary law, customs, and women’s rights” 2011 Cornell
Law Faculty Publications 89.
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principles and standards, as well as living customary law, which to this
day, remains a problem in South Africa.

Living customary law is used to denote the practices and customs of
the people in their day-to-day lives and is customary law which emerges
from what people do, or more accurately - from what people believe
they ought to do, and not from what a class of legal specialists considers
they should do.® Accordingly, living customary law refers to the original
customs and usages of African indigenous peolole.6 The unique character
of living customary law is that it is a system that is consensus-seeking and
is accountable to the people to whom it applies.” Therefore, given its
flexible character, customary law requires perpetual consent and
acceptance of the people to whom it applies.

Official customary law, contrary to living customary law, is described
as the formalised version of customary law that is recorded in the law
reports, built upon and interpreted through an Anglo-Saxon or Roman-
Dutch law procedural and substantive law filter.” This refers to
customary law as codified in statutes such as the Recognition of
Customary Marriages Act,'? the Reform of Customary law of Succession
and Regulation of Related Matters Act,'' Traditional Leadership and
Governance Framework Act,'? and decisions of the courts.

The discord between customary law and common law was further
steered in Bhe v Magistrate, Khayelitsha case, 13 by the court requiring that
the Intestate Succession Act,'* apply to customary law of succession
whilst the legislature works on enacting appropriate legislation to
regulate the rights of women under customary law.!®> The majority in

3  This rule orders the eldest surviving male relative of the deceased to
succeed to both the status and the role of the deceased. Himonga and
Nhlapo describes male primogeniture in the following manner; Where the
deceased was in a polygynous marriage, the eldest son of each house
succeeds to that specific house. Where the eldest son of a house is absent,
his eldest male descendent will therefore succeed. This will continue to
happen until all the sons of the deceased and their male descendants have
been exhausted. These rules also apply to the succession of a monogamous
family head.

4 Ndulo 2011 Cornell Law Faculty Publications 89.

5  Himonga & Bosch “The Application of African Customary Law under the
Constitution of South Africa: Problems solved or just beginning” 2000 SALJ
328.

6  Rautenbach Introduction to Legal Pluralism (2018) 23.

7  Ozoemena “Living customary law: A truly transformative tool?” 2013
Constitutional Court Review 162.

8  Ozoemena 2013 Constitutional Court Review 162.

9  Himonga and Bosch (2000) SALJ 328.

10 Recognition of Customary Marriages Act 120 of 1998 (hereinafter RCMA).

11 Reform of Customary Law of Succession and Regulation of Related Matters
Act 11 of 2009.

12 Traditional Leadership and Governance Framework Act 41 of 2003.

13 Bhe v Magistrate, Khayelitsha 2004 (2) SA 544 (C) para 140.

14 Intestate Succession Act 81 of 1987.

15 Bhe v Magistrate, Khayelitsha 2004 (2) SA 544 (C) para 140.
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casu was convinced that it was only by replacing customary law of male
primogeniture with the Intestate Succession Act that the majority of
South Africans could find immediate redress.!® Favourably, women who
were subjected to exclusionary customary law rules of intestate
succession could now access common law protection under the Intestate
Succession Act.

The effect of the above decision is, according to Grant one that
suspends the operation of customary law of succession, with no
indication as to whether and when it would be operational again‘17
Hence, this article aims to expose the inadequacy of the aforementioned
decision and to show that as a result of the above case, it remains
unclear, sixteen years post-ruling, whether the legislature will enact
appropriate legislation that will apply exclusively to customary law of
succession.

Furthermore, the article will probe into the practical problems that
exist as a consequence of having more than one system of law applicable
to the administration of indigenous people’s estates. This includes
probing into the confusion that may be created by allowing indigenous
people to have a choice between having the Intestate Succession Act and
customary rules of succession apply to the administration of their
estates, and when it suits them, relying entirely on customary law.

2 Should customary law of succession and
common law of succession be harmonised to
promote women’s rights?

While many Africans would adhere to some aspects of traditional culture,
itis no longer the case that their identities are entirely bound up with that
culture.'® This means that it is widely recognised that cultural adherence
in modern societies has shifted and more people, specifically women, no
longer feel obliged to stricth/ adhere to traditional customs, especially
those that oppressed them.  Even though that is the case, this paper
highlights and maintains that the development of customary law should
be viewed through the lens of customary law itself without the imposition
of common law views.

In Alexkor Ltd v Richtersveld Community, the following was stated:

“While in the past customary law was seen through the common law, it must
now be seen as an integral part of our law. Like all law, it depends for its

16 Ozoemena 2013 Constitutional Court Review 149.

17  Grant “Human rights, cultural diversity, and customary law in South Africa”
2006 Journal of African Law 12.

18 Grant 2006 journal of African Law 19.

19  Grant 2006 journal of African Law 19.
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ultimate force and validity on the Constitution. Its validity must now be
determined by reference not to common-law, but the Constitution” 2%

It is therefore imperative to regard customary law as an integral and
independent part of our law, subject to the Constitution. In support of
this, the Constitution provides that courts must apply customary law
when it is applicable, subject to the Constitution and any legislation that
specifically deals with customary law,?! and thus, promoting the
application of customary law as an independent legal system, subject to
the Constitution.

The author therefore proposes that traditional courts should become
more involved in matters and questions relating to customary law rules
and practices such as male primogeniture. This suggestion is made,
bearing in mind that traditional courts exist and are used by millions of
people to resolve disputes according to customary law in a manner,
which should promote justice.22 They provide communities with dispute
resolution mechanisms and focus on the implementation of restorative
justice.?> The Traditional Courts Bill thus provides the following to
emphasise the significance of traditional courts:

“Traditional courts —

[...] are intended to promote the equitable and fair resolution of certain
disputes, in a manner that is underpinned by the value system applicable in
customary law and custom; and

(b) Function in accordance with customary law, subject to the Constitution.

(2) Traditional courts, recognising the consensual nature of customary law,
must be constituted and function under customary law and customs [...] in a
manner that promotes restorative justice, Ubuntu, peaceful co-existence and
reconciliation, in accordance with constitutional imperatives and the
provisions of this Act”?*

Therefore it should be noted that indigenous people understand and
relate to traditional courts much more than the largely imported
common law or the statutory law applied in the state courts.?> For this
reason, the author maintains that solutions coming from the traditional
council will be more meaningful and reliable to the indigenous people

20  Alexkor Ltd v Richtersveld Community 2003 (12) BCLR 1301 (CC) at para 51.

21 Section 211(3) of the Constitution, 1996.

22 Griffin “The traditional courts bill: Are they getting it right?” 2017 Helen
Suzman Foundation 1.

23 Merten “Can ‘everyone live with it’?” 2017 Daily Maverick 2. https://
www.dailymaverick.co.za/article/2017-01-23-traditional-courts-bill-ver-201 7
-can-everyone-live-with-it/# WJrL5Ih97nB; Griffin 2017 Helen Suzman
Foundation 1.

24 S 6 of the Traditional Courts Bill of 2017.

25 South African Law Commission “The harmonization of the common law
and law: Traditional courts and the judicial function of the traditional
leaders” 1999 (Discussion paper 82) 1 http://www.justice.gov.za/salrc/
dpapers/dp82_prj90_tradl_1999.pdf (accessed 2019-02-12).
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and that their consent will be easily ascertainable when the development
of rules such as male primogeniture comes from their local leaders and
the community at large. Hence, it is suggested that it will be much easier
to implement solutions coming from traditional courts or royal councils
than from Western state courts.

Customary law has been distorted in a manner that emphasises its
patriarchal features and minimises its communitarian ones,?® and
consequently, leading to customary law being distorted by highlighting
the negative application of the rule of male primogeniture. Whilst
ignoring the fact that the rule of male primogeniture emerged with the
primary purpose of ensuring that the continued existence of family or the
group prevails 27 The author’s in support of Langa DCJ's view agrees that
most western. understanding of customary law is influenced by their
negative attitudes towards all things African.?®

As noted above, customary law is a system that 1s consensus seeking
and is accountable to the people to whom it applies;>? it is flexible. Even
when living customary law is developed to suit the needs of society, the
author’s observes that such development is often not reflected in formal
customary law. Magistrates courts and other courts responsible for the
administration of intestate estates often choose to adhere to the rules of
formal customary law, with the consequent anomalles and hardships as
a result of changes that have occurred in soc1ety O This according to the
author’s is the reason the contrast between formal and living customary
law continues to exist.

Given that the South African legal system is pluralistic in nature, it is
often problematic for people, which legal system should be applied in
matters regarding customary disputes, such as disputes relating to
inheritance and succession. For this reason, authors like Allot suggest the
harmonisation of laws in Africa.”!

Harmonisation refers to the removal of discord, the reconciliation of
contradictory elements between the rules and effects of two lega
systems, which continue in force as self-sufficient bodies of law.>? This
means that both the existing legal systems, being customary law and
common law, remain in force but the incompatible results of applying
one or another of the two systems are eliminated and so is the doubt as
to which system is to apply in a particular case.”>

26 Bhe v Magistrate Khayelitsha (2004) (2) SA 544 (C) para 89.

27 Van Niekerk “Succession, living law and Ubuntu in the Constitutional Court”
(2005) Obiter 479.

28 Ndulo “African customary law, customs, and women’s rights” 2011 Cornell
Law Faculty Publications 91.

29 Ozoemena 2013 Constitutional Court Review 162.

30 Bhe v Magistrate, Khayelitsha (2004) (2) SA 544 (C) para 89.

31 Allot “Towards the unification of laws in Africa” 1965 International and
Comparative Law Quarterly 366.

32 Allot 1965 International and Comparative Law Quarterly 366.

33 Allot 1965 International and Comparative Law Quarterly 377.
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The Constitutional Court in Bhe v Magistrate, Khayelitsha provided an
interim solution for women by ruling that the Intestate Succession Act
should temporarily apply to indigenous women whilst the legislature
works on enacting appropriate legislation to regulate the rights of women

34 ;
under customary law.””™ The Reform of Customary law of Succession and
Regulation of Related Matters,>> provided the following:

“The estate or part of the estate of any person who is subject to customary
law who dies after the commencement of this Act and whose estate does not
devolve in terms of that person’s will, must devolve in accordance with the
law of intestate succession as regulated by the Intestate Succession Act,
subject to subsection (2)7.°

Extending the use of the Intestate Succession Act, a statute used to
regulate common law of intestate succession, is perceived as a conquest
of customary law by common law instead of harmonisation between the
common law and customary law.>7 In this case, the author’s hold that
although the courts have made an effort in bringing customary law of
succession in line with the Constitution, such an effort may be construed
to be an imposition of common law solutions on customary law
problems and thus, treating customary law through the common law
lens.

The courts and legislature should be commended for the effort they
have made to resolve conflicts between customary law of succession and
the Constitution, such as ensuring the practice of culture is upheld, while
women are not unjustifiably discriminated against.?® All this was done in
order to protect the rights of vulnerable members of families, especially
women and children.”” However, the effectiveness of the court’s and
legislature’s intervention should be measured by the extent to which the
implementation of the new laws benefits women in practice.*® In other
words, to test the relevance and success of the reform, the author’s
provide that it is important to delve into the extent to which the reformed
law is accessible and practiced by those it is designed to benefit.

The arguments presented and largely accepted by the court in Bhe v
Magistrate, Khayelitsha,*' was that the version of customary law applied

34 Bhe v Magistrate, Khayelitsha (2004) (2) SA 544 (C) par 140.

35 The Reform of Customary law of Succession and Regulation of Related
Matters Act 11 of 2009.

36 S 2 of the Reform of Customary law of Succession and Regulation of
Related Matters Act.

37 Rautenbach “South African common and customary law on Intestate
Succession: A question of harmonization, integration or abolition” 2008
Journal of Comparative Law 129.

38 Himonga “The advancement of African women’s rights in the first decade
of democracy in South Africa: The reform of the customary law of marriage
and succession” 2005 Acta Juridica 106.

39 Himonga 2005 Acta Juridica 106.

40 Himonga 2005 Acta juridica 106.

41  Bhev Magistrate, Khayelitsha 2004 (2) SA 544 (C).
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in the case was a distortion of the law as practised.*? Thus, customary
law in theory contradicted customary law in practice; hence, people who
had previously adhered to customary law remained devoted to it and
continued to abide by it.

This paper supports Rautenbach’s caution that, the courts should not
confirm allegations that common law is being used to undermine the
survival of customary law, in spite of constitutional guarantees to its
continued existence on par with the common law of South Africa.*>
Meaning that courts must be careful in their application of the Intestate
Succession Act to customary law not to impose common law solutions on
customary law problems, especially in their attempt to address the
discriminatory effects of the rule of male primogeniture.

It is thus, ineffective to have the courts and the legislature formulate a
solution to resolve the discriminatory nature of the customary law rule of
male primogeniture if such a solution will not be implemented by the
people whom such a solution is meant to apply to. For this reason, it is
argued that even though the rule of male primogeniture has been
abolished, it could be applied if the deceased chose to do so through
exercising his\ her freedom of testation.** Freedom of testation refers to
the testator or deceased’s wishes in disposing of his\her assets, being
carried out except in as far as the law restricts this freedom of the testator
or deceased.*®

It is, and then submitted that it is still too soon to unify customary law
and common law.%® Consequently, the wounds that were inflicted on
African culture and customary law by apartheid and colonialism are still
raw and for that reason, the author’s proposes that maintaining a
pluralistic system, developed on a basis of full equality, is the better
approach to reconcile the competing demands of culture and equality.*”
Therefore, this paper supports the harmonisation of common law and
customary law, as opposed to the unification of the two systems. This is
to say that customary law and common law should remain separate
systems of law; with customary law being followed by people who
choose to submit under it and its laws. Thus, applying customary law
without the burden of common law principles and methods of doing
things. As mentioned above, the validity of customary law must now be
determined by reference to the Constitution and not common law .48

There could be various reasons why a person might wish to restore the
consequences of the rule of male primogeniture in a given situation; for

42  Grant “Human rights, cultural diversity and customary law in South Africa”
2006 Journal of African Law 16.

43  Rautenbach 2008 journal of Comparative Law 129.

44 Rautenbach 2008 journal of Comparative Law 126.

45 De Waal and Schoeman Malan Law of Succession (2015) 3.

46 Grant 2006 Journal of African Law 22.

47  Grant 2006 journal of African Law 22.

48  Alexkor Ltd v Richtersveld Community 2003 (12) BCLR 1301 (CC) at para 51.
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example, to ensure that a close-knit family adhering to family traditions
in a rural area continues to be provided for after the death of the family
head.*? Furthermore, a family head may during his lifetime allot
property to or make a deathbed wish in favour of his eldest son or the
eldest male relative, being influenced by the rule of male primogeniture.
These allocations and deathbed wishes are given effect to in the same
manner as if they were contained in a will.°° Therefore, the wishes of the
deceased will be given effect to. After all, section 25(1) of the
Constitution, which is the property clause, guarantees the institution of
succession and the principle of freedom of testation that supports it.5!

In Re BOE Trust Ltd,> the court explained that by not giving effect to
freedom of testation, the right to dignity would be infringed. This is
because the right to dignity allows the living and the dying the peace of
mind of knowing that their last wishes could be respected after they have
passed away.> Therefore, the owner of property may dispose of his\her
property as he\she wishes and his\her wishes would have to be given
effect to, if such wishes are not contrary to the Constitutional values.

It is thus argued that the approach to solving issues concerning African
people through the enactment of legislation must be re-evaluated
because it is an approach that has brought destabilisation of practices,
values, and norms.>? This approach is one that intensifies the disparity
between how customary law is said to be theoretically as opposed to how
it is practiced daily. Although the author’s does not entirely disagree with
the application of the Intestate Succession Act to cure the discrimination
against women, it is submitted that the approach employed by the
courts, to solve customary law issues by the application of western
legislation must be avoided and discontinued. Such a remedy should
have been employed on a temporary basis with a more definite period,
as allocated by the court, to afford the legislature time to enact customary
law of succession legislation that specifically deals with the estates of
indigenous people. The former approach is seen as an imposition of
western ideologies and solutions to a problem that requires to be solved
by employing solutions by traditional courts or indigenous people, who
know and understand customary law best. It is further submitted that
although traditional courts or indigenous people may draw some
inspiration from western legislation, those inspired solutions may
alternatively be incorporated in legislation that solely governs customary
law of succession for indigenous people who are governed by it thereof.

49 Rautenbach “A few comments on the possible revival of customary rule of
male primogeniture: Can the common law principle of freedom of testation
come to its rescue?” 2013 Acta Juridica 138.

50 Himonga and Nhlapo African customary law in South Africa: Post-apartheid
and living law perspective (2015) 160.

51  De Waal and Schoeman-Malan Law of Succession 4.

52 Re BOE Trust Ltd 2009 (6) SA (WCC).

53  Re BOE Trust Ltd 2009 (6) SA (WCC) para 27.

54 Ozoemena 2013 Constitutional Court Review 162.
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3 Ensuring the right to equality and culture

Culture is like an umbrella under which some people like to hide from the
rain and to shade themselves from the sun, but sometimes you need to
fold it.>® This statement was declared by Maluleke to indicate people's
tendency to use the right to culture as a scapegoat under which they can
discriminate against or ill-treat others without facing legal consequences
for such ill-treatment.>® For this reason, it is often necessary to
determine which right should prevail in instances where the right to
culture and the right to equality conflict.

Although there is no exact definition of culture provided by the
Constitution, culture is described as a way of life that is common to a
group of people, a collection of beliefs and attitudes, shared
understandings, and patterns of behaviour that allow people to live in
peace but set them apart from other people. 57

Equal 1ty includes the full and equal enjoyment of all rights and
freedoms.”® It can be limited provided that the limitation is reasonable
and justifiable in terms of the Constitution.> The Constitution prohibits
unfair discrimination towards anyone and therefore only permits
discrimination when it is said to be fair and justifiable.®®

Section 36 of the Constitution makes it clear that no right is absolute.
It provides as follows:

“The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and
freedom”®!

The Constltutlon affirms the democratic values of human dignity,®?

equality,®? and freedom.®* Therefore, these rights to human dignity,
freedom, and equality, are highly regarded as fundamental rights in the
Constitution. However, the right to culture is also protected in the
Constitution which provides that persons belonging to a cultural
community may not be denied the right, with other members of that
community, to enjoy their culture.®® Hence, the norms and lifestyle of
one group should not be used as a measuring standard for the other.
Common law and customary law should be equally respected and

55 Maluleke “Culture, tradition, custom, law and gender equality” 2012 PELJ 1.
56 Maluleke 2012 PELJ 1.

57 Rautenbach Introduction to legal pluralism in South Africa 21.
58 S 9(2) of the Constitution.

59 S 36 of the Constitution.

60 S 9(5) of the Constitution.

61 S 36(1) of the Constitution.

62 S 10 of the Constitution.

63 S 9 of the Constitution.

64 Ss 7 and 12 of the Constitution.

65 S 31 of the Constitution.
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applied respectively, all subject to the Constitution. However, it is often a
problem which of the rights between the right to equality and the right to
culture should prevail over the other.

There is no clear ranking of rights to provide conclusive answers to all
the questlons relating to the relationship between the rights to equality
and culture.®® However, it can be derived from the preamble of the
Constitution that equality will prevail over the right to culture. This is
because the primary aim of the Constitution is to guarantee equal
protection and treatment of all people.®” Therefore, the use of cultural
rights and practices as an excuse to treat people unquually will not be
sufficient enough to escape constitutional scrutiny.”® The preamble
states that the Constitution aims to lay the foundations for a democratic
and open society in which government is based on the will of the people
and every citizen is equally protected by law.%9

Hence, in the event that a cultural practice is challenged from within
the cultural group itself on grounds of its failure to comply with the
constitutional guarantee of equality, equality should be the determining
value.”® The evrdence of which is envisaged in the Bhe v Magistrate,
Khayelitsha case,”! where the Constitutional Court held that the rule of
male primogeniture as applied to inheritance in customary law is
inconsistent with the constitutional guarantee of equalrty

As a consequence of the overriding importance of the right to equality
in the Constitution, it is clear that in the inevitable clash between the right
to culture and the right to equality, equality must take prrorlty 3 This is
because equality forms a fundamental and core value of the
Constitution.”* Therefore, women, under customary law are now
considered equal to men and the right to culture does not take priority
over the right to equality.

Moreover, all rights in the Constitution, inc udmg the right to equality,
are to be exercised subject to the Constitution.” ® However, the fact that
the right to equality is not internallg/ limited in the same way as sections
30 and 31 of the Constitution,’® by the proviso that the rights to

66 Kaganas and Murray “The contest between culture and gender equality
under South Africa’s interim Constitution” 1994 journal of Law and Society
415.

67 S 9(1) of the Constitution.

68 Rautenbach “Is primogeniture extinct like the Dodo or is there any prospect
of it rising from the ashes? Comments on the evolution of customary
succession laws in South Africa” 2006 SA/HR 108.

69 The preamble of the Constitution, 1996.

70 Kaganas and Murray 1994 Journal of Law and Society 424.

71 Bhe v Magistrate, Khayelitsha (2004) (2) SA 544 (C).

72 Bhe v Magistrate, Khayelitsha (2004) (2) SA 544 (C) para 109.

73 Grant Human rights, cultural diversity and customary law in South Africa”
2006 journal of African Law 9.

74 S 1(a) of the Constitution.

75 S 7(3) of the Constitution.

76 Ss 30 and 31 of the Constitution.
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8 79

language,”” culture,”® or religion,” are to be exercised subject to the Bill
of Rights strengthens the above argument that the right to equality
trumps the right to culture.®° For example, as discussed above, the court
in Shilubana v Nwamitwa case declared that females might now be
recognised as traditional leaders.8! The court found that the succession
to the leadership of the Valoyi had operated in the past according to the
principle of male primogeniture.®? However, the traditional authorities
had the authority to develop customary law and they did so in
accordance with the constitutional right to equality.> The value of
recognising the development by a traditional community of its law
following the Constitution was not outweighed by the need for legal
certainty or the protection of rights.®* The court thereafter held that the
change in customary law did not create legal uncertainty and
Mr Nwamitwa did not have a vested right to be Hosi (King).85

Thus, people need to be cautious against the assumption that, culture
and equality cannot be reconciled.8® For this reason Bronstein argues
that it should be recognised that culture is constantly evolving and
therefore, urges a case to case investigation of customary practices and
principles to determine the extent to which custom and culture in its
contemporary manifestation already complies with human rights and
constitutional norms and how it can be transformed in order to satisfy
the demands of equality.®” The author’s submits that customary law in
its application is equitable and even in its contemporary manifestation,
already complies with constitutional norms. However, the author’s also
agrees with Ntulo that due to the negative attitude towards customary
law, it can also be misunderstood as being discriminatory in nature.®®

It is possible to ensure that both the right to equality and the right to
culture are promoted and protected. Here are the three ways in which
this can be achieved, namely:

* An acknowledgment of the importance of both culture and equality and
their interrelationship;

* A need for training and research;

77 S 30 of the Constitution.

78 S 30 of the Constitution.

79 S 31 of the Constitution.

80 Grant 2006 journal of Journal of African Law 9.

81  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 87.

82  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 87.

83  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 87.

84  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 87.

85  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 56.

86 Bronstein “Confronting custom in the new South African state: an analysis
of the recognition of Customary Marriages Act 120 of 1998” 2000 S/HR
558.

87 Bronstein 2000 S/HR 558.

88 Ndulo 2011 Cornell Law Faculty Publications 91.
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* A commitment to sensitive and sustained legal development of both
customary law and common law to serve the purposes of the
Constitution is necessary; and

* In the long term, creative ways of reconciling the practical needs of a
modern legal system, the cultural heritage of society it serves and the
observance of internationally recognized human rights norms.°

Consequently, the author’s agrees with Grant, that the right to equality
and the right to culture can co-exist. This article reveals that the practice
and application of culture can always be brought in conformity with the
principle of equality. Equality should be the overarching principle that
guides the manner in which culture and all other rights should be
enjoyed.

The author’s makes the following comments in light of Grant’s
suggestions above:

a An acknowledgment of the importance of both culture and equality and
their interrelationship:

Both culture and equality can co-exist for as long as there is a constant
evaluation of cultural norms and practices to ensure that customary law is in
tune with the constitutional values, including equality. Therefore, as Ngcobo ]
has recommended, the rule of male primogeniture could have been
developed by removing the discriminatory exclusion of women to succession.
Thus, the practice could have been maintained and yet developed to grant
women equal treatment to men.

(b) A need for training and research:

The author’s recommends that there be training programmes that will
educate and inform both local, indigenous and western people of each other’s
legal system. In this way, it is argued that this will promote mutual respect of
each legal system, without the desire to impose one on the other or viewing
customary law through common law lens.

It is, therefore, possible to have co-existence of customary law and the
right to equality. Only when there is a conflict between the two will
equality trump the right to customary law. However, customary law can
be developed to ensure it is in line with the spirit, purport, and object of
the Constitution.°

4 Bringing customary law in line with the
Constitution

41 Women as family head and traditional leaders

Previously, succession to status was limited to males and it was generally

89 Grant 2006 journal of African Law 22.
90 S 39 (2) of the Constitution.
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accepted that a woman could not succeed a man.”! The institution of
traditional leadership among the people of South Africa was embedded
in the system of patriarchy, and only male members of the family could
be traditional leaders.”?

Surprisingly, although the above was the case, the baLobedu tribe was
the only tribe that had a woman as a traditional leader whilst males in
that community held positions of ward heads.”? Currently, the
Traditional Leadership and Governance Act permit the recognition of
females as traditional leaders.”* This means women can now enjoy an
equal opportunity to be designated as traditional leaders of their
communities like their male coumerparts.%

Furthermore, the Traditional Courts Bill provides that members of a
traditional court must consist of women and men, pursuant to the goal
of promoting the right to equality as contemplated in section 9 of the
Constitution and traditional courts must promote and protect the
representation and participation of women, as parties and members
thereof.”®

Therefore, in the current legal dispensation it is no longer tenable to
confine family headship or traditional leadership to males only and thus
women can also be family heads and traditional leaders. This is why the
Traditional Leadership and Governance Act even make reference to
queens and headwomen.”’ Evidently, as referred to above, the court in
Shilubana v Nwamitwa case also declared that females may now be
recognised as traditional leaders, a decision that was upheld by the
overall community.98

4 2 Legal status of married women

Section 6 of the Recognition of Customary Marriages Act,”” provides for
the legal capacity of women to be equal to that of their husband. This
section provides that:

“A wife in a customary marriage has, on the basis of equality with her
husband and subject to the matrimonial property systems governing the
marriage, full status and capacity, including the capacity to acquire assets and
dispose of them, to enter into contracts and litigate, in addition to any rights
and powers that she might have at customary law” 100

91  Rautenbach Introduction to Legal Pluralism in South Africa 180.

92 Rautenbach Introduction to Legal Pluralism in South Africa 213.

93 Rautenbach Introduction to Legal Pluralism in South Africa 213.

94 Traditional Leadership and Governance Framework Act 41 of 2003.

95 S 3(2)(b) of the Traditional Leadership and Governance Framework Act 41
of 2003.

96 S 5(1) and (2) of the Traditional Courts Bill of 2017.

97 S 8(a) and (c) Traditional Leadership and Governance Framework Act 41 of
2003.

98  Shilubana v Nwamitwa 2009 (2) SA 66 (CC) para 87.

99 Recognition of Customary Marriages Act 120 of 1998.

100 S 6 of the Recognition of Customary Marriages Act.
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The legislature has therefore given effect to section 10 of the
Constitution,'®! by dignifying women through allowing them to have
equal legal status and capacity as their counterparts.102 In other words,
women also have legal capacity to enter into transactions independently
and are able to acquire and dispose of assets.' %3 Therefore, women are
now entitled to inherit property under customary law.'%%  The
Recognition of Customary Marriages Act,'% makes all customary
marriages automatically in community of property unless the parties
state otherwise.!% This means that the assets and income of both
spouses are merged into one estate, and both husband and wife have
equal powers to manage the estate.'%7 Upon dissolution of the marriage,
each spouse has an equal right to the estate. Thus women are guaranteed
an equal share in all property held by the couple during the marriage.'%®

Section 10 of the Constitution provides that everyone has inherent
dignity and the right to have their dignity respected and protected.109 As
a result, it is submitted that the perpetual minority and legal incapacity
of married women, as well as the subjection of women to the husband’s
marital power are no longer features of customary law.

According to the long-standing rule of male primogeniture and official
customary law, lobolo agreements required the consent of the bride and
groom’s guardians. ! 10 Currently, it is no longer the case that women are
entirely excluded and therefore, subject to their husband’s marital
power. For example, the court in Mabena v Letsoalo case,''! held that a
daughter’s mother was legally competent to negotiate lobolo and receive
it in respect of the daughter and that she is also competent to act as the
daughter’s guardian in approving her marriage.112 This shows that the
legal position of women has improved under living customary law, with
women now being granted equal legal status and capacity as men.

In the case of Ramuhovhi v President of the Republic of South Africa,l 13

the court ordered that husbands and wives have joint and equal
ownership and equal rights of management and control over marital
property.' % This supports the notion that women are now permitted to
own and administer property independently, like men.

101 S 10 of the Constitution.

102 S 6 of the Recognition of Customary Marriages Act.

103 S 10 of the Constitution.

104 Beninger “Women’s property rights under customary law” 2010 Women'’s
Legal Centre 9.

105 Recognition of Customary Marriages Act.

106 S 7(2) of the Recognition of Customary Marriages Act.

107 Beninger 2010 Women'’s Legal Centre 14.

108 Beninger 2010 Women's Legal Centre 14.

109 S 10 of the Constitution.

110 Rautenbach Introduction to legal pluralism in South Africa 41.

111 Mabena v Letsoalo 1998 2 SA 1068.

112 Mabena v Letsoalo case 1068.

113 Ramuhovhi v President of the Republic of South Africa 2017 ZACC.

114 Ramuhovhi v President of the Republic of South Africa 2017 ZACC para 71.



50 2020 De jure Law Journal

The reformed roles of women as discussed above signify the
transformation of formal customary law and it being brought in line with
the Constitution. However, it should be remembered that living
customary law is not rigid, static, immutable and ossified.!'® It too can
be developed to promote the spirit, purport and object of the Bill of
Rights.!'® On the contrary, customary law is living law because its
practices, customs and usage have evolved over the centuries and are
adapted to the changing socio- economic and cultural norms as practised
in the modern era.'!”

Therefore, based on the above, the author’s submits that customary
law continues to evolve and shift to meet the social needs of those it
applies to. This change was inspired by taking into account the changed
time and roles of women in society, as a result of urbanisation, the
increase of female headed families due to the absence of fathers and
industrialisation. However, despite the fact that these changes might
have taken place to bring the constitutional norms and practices in line
with the Constitution, such changes remained unnoticed due to the
inconsistency that continues to exist between customary law and
common law. Hence, the official rules of customary law sometimes
contrast with living customary law, in which the rules were adapted to fit
in with changed circumstances.

4 3 Factors affecting the implementation of the reformed
customary laws - inaccessibility of the reformed law

Many people in South Africa are subject to customary law, but often
people are not aware of or do not understand the laws and their rights as
developed by the Constitution.!'® The unavailability of the new
legislatively reformed laws threaten to reduce the reformed laws to paper
rights that are of little, if any, real benefit to the majority of women.!
Thus, exacerbating the gap and the discord between customary law as
practised on a daily basis and customary law as regulated by statute. The
extension of common law to customary law problems introduces
complex and foreign legal procedures that are peculiar to customary law
dispute resolution mechanisms and most people living under customary
law and as a result, render these new laws as explored above,
inaccessible to ordinary South Africans.!?!

115 Ndulo “African customary law, customs, and women’s rights” 2011 Cornell
Law Faculty Publications 87.

116 S 39(2) of the Constitution.

117 Sengadi v Tsambo (40344/2018) [2018] ZAGPJHC 613 para 20.

118 Beninger 2010 Women'’s Legal Centre 67.

119 Beninger 2010 Women'’s Legal Centre 5.

120 Himonga 2005 Acta Juridica 83.

121 Himonga 2005 Acta Juridica 83.
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Traditional courts form part of the heritage of African people and are
easily accessible, inexpensive and have a simple system of justice.'2? For
example, traditional courts have simple and flexible procedures that
involve parties presenting their cases and have their witnesses give their
versions of events and thereafter, have the chief or headman and his\her
councillors question them and provide a verdict.'?> This informality of
traditional courts makes these courts user-friendly and public
participation makes the process popular in the sense of regarding it as
their own and not something imposed from above. !

Contrary to the procedure followed by tradmonal courts the
procedure followed by western courts is more technical.! 5 In western
courts (magistrate courts, high courts and supreme court of appeal etc.),
there are pre-trial, trial and sentencing stages whereby strict rules are
followed in terms of how evidence can be presented and how
examination of evidence takes place.126

Furthermore, since traditional courts are accessible within a social
distance, it is easier for the local inhabitants to access traditional courts
without travelling long distances to access magistrate courts.'?’ This
makes it cheaper due to the fact that disputants do not have to travel far
to access the courts. Hence, costs of traditional litigation are not as
expensive as those of civil and criminal western litigation.

The language and legal terms that are used in legal texts and the courts
are a barrier that threatens the applicability of the law as introduced by
common law. This article submits that the latin terms and bombastic
english words that are used in legal texts can be hard to understand,
especially, by the average person. Traditional courts make use of local
language of the parties to the dlsputes and thus avoid the risk of
distortion through interpreting. 128 Even the | anguage used in legal texts
is in a language that is mostly not understood or reliable to the
inhabitants of the community. As a result the author’s argues that the
people are unable to fully apply the law as they may not fully understand
its relevance and find it easier to relate to sources they can understand.

It is for this reason that the author’s maintains that solutions coming
from traditional councils will be more meaningful and relatable to the
people and that their consent will be easily ascertainable when the
development of rules such as male primogeniture comes from their local

122 The South African Law Commission “Harmonisation of the common law
and indigenous law: Traditional courts and the judicial function of
traditional leaders” (1999) (Draft Issue Paper on Law of Succession) 1 http:/
/salawreform.justice.gov.zal/ipapers/ip12_prj108_1998.pdf (accessed 2019-
01-09)

123 The South African law Commission (1999) 2.

124 The South African law Commission (1999) 2.

125 The South African law Commission (1999) 2.

126 The South African law Commission (1999) 2.

127 The South African law Commission (1999) 2.

128 The South African law Commission (1999) 2.
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leaders and the community at large. The author’s moreover hold that it
will be easier to implement solutions that come from traditional courts or
royal councils than from western state courts. It is argued for the
harmonisation of common law and customary law as opposed to the
unifying of the two systems of law, is a solution.

5 Conclusion

In light of the above discussion, it is clear that extending the use of the
Intestate Succession Act is often perceived by indigenous people, as a
conquest of customary law by common law instead of harmonisation
between the common law and customary law.'?? For this reason, the
author’s holds that, although the courts have made an effort to bring
customary law of succession in line with the Constitution, such an effort
may be construed to be an imposition of common law solutions on
customary law problems. Thus, treating and perceiving customary law
through the common law lens. The author’s moreover, suggests that
customary law should be evaluated and reformed within a customary law
lens. By allowing participation of traditional courts and the indigenous
people in the transformation of customary law of succession.

Therefore, this paper proposes that maintaining a pluralistic system
that is developed based on full equality, is a better approach to reconcile
the competing demands of culture and equality. It is additionally
submitted that customary law and common law should remain separate
systems of law; with customary law being followed by those people who
choose to submit under it and its laws. Thus, being applicable without the
burden of common law principles. In this way, those who choose to be
governed by customary law should do so freely, provided that those rules
are developed in line with the Constitution.

This paper further submits that the approach employed by the courts
to solve customary law issues by the application of western legislation
must be avoided and discontinued. Because this is an imposition of
western ideologies and solutions to a problem that requires to be solved
by employing solutions by traditional courts or the indigenous people,
who know and understand customary law best.

It should be kept in mind that indigenous people are not law unto
themselves. This means that, they too, are still subject to the Constitution
entirely and that any customary principle and rule that contravenes the
Constitution and any legislation that deals with it specifically, will be
struck down and abolished. Therefore, even though the author’s suggests
that court solutions to customary law problems should be solved by
employing solutions by the traditional courts or the indigenous people, it
is maintained that people should be prohibited from using the right to

129 Rautenbach 2008 journal of Comparative Law 129.
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culture as a scapegoat under which they can discriminate against or ill-
treat others without facing legal consequences for such ill-treatment.

Furthermore, customary law should be implemented following the
constitutional values and principles. It is possible to reconcile customary
laws with equality. There needs to be recognition that culture is
constantly evolving and therefore requires a case to case investigation of
customary practices and principles to determine the extent to which
custom and culture in its contemporary manifestation already comply
with human rights and constitutional norms and how it can be
transformed to satisfy the demands of equality.!>® Therefore, whenever
customary laws, such as with male primogeniture, are discriminatory
towards a particular group of people, traditional councils and courts bear
the burden of developing it in line with constitutional values of freedom,
human dignity and equality.

130 Bronstein 2000 S/HR 558.
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SUMMARY

In the year 2015/16, some of the major South African banks such as
Standard Bank, terminated its bank-client contracts with its customers.
The customers argued that Standard bank issued no notice of termination
of these bank-client contracts. Alternatively, if the bank issued the notice of
termination, the period thereof was insufficient for the client to arrange for
an alternative baking option. As a result, the client argued that Standard
Bank unlawfully terminated the bank-client relationship. Consequently,
this paper examines this termination by considering, i) the nature of their
relationship, ii) the duties of both the bank and the client, iii) and iv) the
ways and circumstances which the bank-client contract may be terminated
in South African banking law.

“The customer’s morality and integrity are accordingly characteristics which
impact on the customer/banker relationship™

1 Introduction

After the Guptas’ scandal,® in 2015/16 the major South African banks
issued notices of termination of their contractual relationship with inter
alia Oakbay Investment (Pty) Ltd, Siva Uranium (Pty) Ltd, TNA Media
(Pty) Ltd. The termination of contract came as a result of these Gupta
owned companies being suspected and alleged of its directly or indirectly

1 Lamont | in Breedenkamp v Standard Bank of South Africa 2009 (6) SA 277
(GS)) para 32.

2 On the 21 September 2017, it was reported that South Africa's Gupta-
owned Oakbay and other affiliated holdings were faced allegations of using
ties with South Africa's present to wield undue influence. These companies
were further suspected of being directly or indirectly involved in various
illicit activities. Consequently, between December 2015 and April 2016 all
four major banks in South Africa, there are Standard Bank, Nedbank,
Barclays Africa and FirstRand bank terminated the account of these
companies controlled by the Guptas relying on the reputational risk. In
passing one should mention that the banks derived its right of termination
not only from the contractual relationship with these companies but more
particularly from the Financial Intelligence Centre Act 38 of 2001,
especially s 21, 21B, 21C, 22, 22A, 26A, 26B & 29.
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involvement in various illicit activities.> This article, therefore, seeks to
determine whether a bank can, without the client's consent, close the
client's bank account. As such I first evaluate the relationship between
the bank and its client. Second, I consider the duties of both the bank and
its client in relation to banking contractual relationship. Third, I answer
the above vexing question by considering the current case law where the
courts were called upon to pronounce on the question, the legislation
governing banking practice and journal articles that seek to address it.

Essentially the article focuses on the banker-client relationship after
the banking contract has been concluded. For convenience purposes, |
shall refer to the banker-client relationship as the (“BC relationship /or BC
contract”). Throughout the discussion, a “bank” and the “banker” are
used interchangeably to refer to the bank as defined by section 1 of the
South African Banks Act 94 of 1990 (the “Banks Act”),* and other
applicable regulations. It should be noted that banking law is a
transnational subject and thus its operation is further subject to
international standards.® Consequently, reference is also made to foreign
and international law to clarify some of the banking law principles that
regulate the banking system.

3 Writer “Another Major SA Bank Closes its Doors to Gupta Company” https://
businesstech.co.za/news/finance/119245/another-major-sa-bank-closes-its-
doors-to-gupta-company/ (assessed 2018-04-06). Minister of Finance v
Oakbay Investments (Pty) Ltd;, Oakbay Investments (Pty) Ltd v Director of the
Financial Intelligence Centre (80978/2016)[2017] ZAGPPHC 576; [2017] 4
All SA 150 (GP) (18 August 2017), par 12. Annex Distribution (Pty) Ltd v Bank
of Baroda (52590/2017) [2017] ZAGPPHC 608; 2018 (1) SA 562 (GP)
(21 September 2017).

4  Interms of s 1 of the Banks Act, a bank means a public company registered
as a bank in terms of the Act. Moreover, the purpose of this Act is to
“provide for the regulation and supervision of the business of public
companies taking deposits from the public and to provider for matters
connected therewith”.

5 Basel Committee on Banking Supervision Core principles for Effective
Banking Supervision Banking for International Settlements (The Basel Core
Principles) (2012) 1-79. This publications accessible at https://www.bis.org
(assessed 2018-09-19). (United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, 1998; United Nations
Convention against Transnational Organised Crime, 2000. The primary
regulator of the Reserve Bank of India; Financial Action Task Force (FATF)
available  at  https://www.fic.gov.za/DownloadContent/NEWS/PRESSRE
LEASE/FIC % 20Annual % 20Report&202012-13.pdf (assessed 2018-09-19);
Politically Exposed Person (PEP); Banks Act 94 of 1990; See article 68(1) of
the United Nations Convention against Corruption Resolution 58/4 of
October 31, 2003 and the Money Laundering and Terrorist Financing
Control Regulations.
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2 The relationship between the banker and its
client

The BC relationship is a multi-faceted relationship that is founded in
various contracts.® In Standard Bank of SA Ltd v Absa Bank Ltd,” the court
noted that amongst other forms of contracts emerges between these
parties, the contract of mandate between the bank and its customer
underpinned this relationship. This suggests that the common law
contract principles apply in the BC relationship as well as other special
contractual rules. In the English classic case of Foley v Hill,® Lord
Brougham pointed out that the BC relationship can be described as a
“debtor-creditor relationship”. This was because as soon as the client
deposits his\her money into the bank account, the bank immediately
becomes a debtor to the client. It can be said that upon deposit by the
client into his\her bank account, the money ceases to be the client’s and
becomes the bank’s financial asset, which the bank is bound to return to
its client upon demand.'® Accordingly, the bank is a debtor to the client
to the extent that the client’s bank account shows a positive balance. To
put it differently, the bank is only a debtor of the client subject to the
condition that the client has funds in his\her bank account. It was further
submitted in Foley case that the BC relationship should also be seen as a
principal-agent relationship.!! The court rejected this contention and
held that the banker, after receiving the deposit, is free to decide on the
manner and ways in which the money can be used, thus the banker is
not strictly confined to the instructions of its client in this regard.

The court’s reasoning to classify the BC relationship as one of debtor-
creditor in nature is that the bank, on demand by the client, will be
expected to pay back the deposited amount of money.'? Logically, the
bank cannot be a debtor if the client has a negative balance in his\her
account. In such an instance, the client becomes a debtor and the bank
is the creditor. Therefore, the gist of the Foley matter is that the law of
contract, which also include some elements of the debtor-creditor
relationship, regulates BC relationship. Thus, both parties seem to be
treated equally and they have the autonomy to contract on any terms

6  Schulze “The Sources of South African Banking Law-a Twenty-First-Century
Perspective” (part 1) 2002 14 South African Mercantile Law Journal 440. The
author indicates that this relationship involves different types of contracts
such as “mandate, loan for use, depositum and deposit taking”.

1995 (1) All SA 535 (T).
Foley v Hill (1848) 2 HL Cas 28 (HL).
Foley v Hill supra, 28.

0 Foley v Hill supra, 35. Proctor The Law and Practice of International Banking
2010 301 para 15.13. See further the discussion of joachimson v Swiss Bank
Corp. [1921] 3 KB 110 in Holden The Law and Practice of Banking Volume 1:
Banker and Customer (1974) 40-41.

11 Foley v Hill supra, 28. Smart & Chorley et al, Chorley and Smart Leading
Cases in the Law of Banking (1990) 4. The author indicates that the bank is
quite free to use the monies received from its customers.

12 Foley v Hill supra, 43.
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and conditions subject to the rule of law.!? It appears the BC contract
comes into being after both parties have reached an agreement
regarding the terms and conditions thereof.

It is understood that once the BC contract comes into being, the
general contract rules apply in the BC relationship, in addition to this,
there are other unique contractual terms, which may apply between the
parties. Hapgood’s contention is that special contractual rules could arise
in circumstances where the banking institution exclusively offers the
service rendered.!* These special contractual rules entail all the banking
services that cannot be rendered by any other contracting parties under
the normal contract but that are conferred entirely on the bank.
Therefore, it boils down to the question whether the banking institution
has the necessary authorisation to render the bank services in terms of
the applicable legislation. Thus, the difference between general and
unique contractual rules become significant when illustrating the duties
and obligations of the bank and its client. For the purposes of the nature
of the BC relationship, it suffices to note the rules that govern contracts
apply as well as other special contractual terms parties may agree upon.
It seems correctly that the BC relationship depends mainly on express
and implied contractual terms.'®> In short, BC relationship may be
classified as sui generis since the circumstances of each case will dictate
the nature of the relationship between the parties. Hence, it is impossible
to have one-fix all formula to explain the nature of the BC relationship.

3 Duties of the bank and its client

3 1 Duties of the bank

Initially, the bank concludes an agreement with its client to render
banking services, as the parties deem fit and ethical. In terms of the
international banking standard and domestic law, banks are ethically and
legally bound to prevent financial crimes such as illicit transactions,
money laundering, and corruption to name a few.'® It follows the bank
is strictly prohibited to perform illegal duties as provided by the banking
laws. Therefore, although the parties may enter into BC contract deem fit
however, they may not agree to perform illegal acts.

Once the bank and the client has concluded the contract, the bank
owes certain duties to the client. These duties include, but are not limited

13 Barkhuizen v Napier 2007 (5) SA 323 (CC) para 57.

14 Hapgood Paget’s Law of Banking (2007) 145.

15 Talagala “The law relating to bank-customer relationship: some salient
duties of banks” (2010)1 20 3. See also Joachimson v Swiss Bank Corp supra,
117.

16 Arts 5, 6 7, & 8 of the United Nations Convention against Transnational
Organised Crime; s 20A, 21, 21A-E of the Financial Intelligent Centre Act 38
of 2001; the Prevention of Organised Crime Act 121 of 1998.



58 2020 De jure Law Journal

to the following, because the extent of such duties depends on the
particular agreement between the banker and the client:

(e) Not to pay countermanded cheques.

(@) To protect the client’s confidentiality, subject to certain exceptions.
(h) Fiduciary duty in limited circumstances.

To accept funds and to collect cheques for the client.!”

(b) To make repayment of the deposited amount on demand at the branch

in which the bank account is held during banking hours.'®

(c) To pay the client's orders according to the client's mandate provided

there are sufficient funds available in the account.'®

(d) To act only upon the valid instructions of its client and not upon any

fraudulent instructions.?® )
1
To provide the client with bank statements.??
23

To give a reasonable notice before closing the client’s bank account if it
has a credit balance.?®

17
18

19
20
21

22
23

24

Proctor 301 par 15.20.

Libyan Arab Foreign Bank v Bankers Trust [1989] AC 80 PC. See also
Schoeman et al, An Introduction to South African Banking and Credit Law
(2013) 2 para 1.2.

Well v First National Commercial Bank [1998] PNLR 552, CA.

Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank [1986] AC 80 PC.

Olanrewaju “Optimizing banker-customer relationship towards sustainable
growth and profitability” accessible at on https://www.academia.edu/
15965954/Optimizing_the_banker_customer_relationship_for_grwth_and_
profitability (assessed 2018-09-19).

Olanrewaju.

Tournier v National Provincial & Union Bank of England [1924] 1 KB 461
772-473. See also Wadsley and Penn The Law Relating to Domestic Banking
(2000) 167 para 4-064.

The fiduciary duty of the bank does not arise under the general contractual
relationship with the client, however, in terms of the special contract the
fiduciary duty may arise. See National Westminster Bank plc v Morgan
[1983] 3 All ER 8, where the court held that fiduciary duty only arises
under special contract, according to the court it could be where the client
solely relies on the bank for its service. Talagala para 15, states that the
fiduciary duty may arise firstly, when the bank offers investment or
financial advice to the client, secondly, when the bank acts as an agent or a
trustee of the client. See further Glover “Banks and Fiduciary Relationships”
1995 7 Bond Law Review 3, who also indicates that the fiduciary duty could
be created by the fact that the customer is in a vulnerable position or has
unequal access to certain information. Accordingly, the author provides that
fiduciary duty may take two types. The first one is “one sided” relationship.
In this regard, the client solely put reliance on the bank that it will employ
its financial expertise in order to protect and benefit its customer. In other
words, the client is in a vulnerable position because he lacks necessary
skills, or information (e.g lack of access to the market or lack of investment
skills). The second one may be “two-sided”. In this type of fiduciary duty,
the relationship is based on the agreement between the client and its
banker. To put it differently, their relationship is based on a mutual
agreement. In terms of the customer banker relationship, we concerned
with the former. Consequently, the unequal or imbalance position between
the client and the banker constitute the one-sided relationship. As such the
vulnerable party deserves protection from the possible undue influence
from the stronger party. See Hospital Products Ltd v United States Surgical
Corporation (1984) 156 CLR 41, 142.

25 Joachimson v Swiss Bank Corp supra, para 18.
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3 2 Client’s duties

The bank’s client also has corresponding duties toward the bank. The
client has a duty to:

Exercise care when drawing cheques.26

Disclose any forgeries.?”

Demand for the repayment of deposited money.?8

Pay bank charges accordingly and “interest on loans or overdrafts”?
Inform the bank of any apprehensive dealings or fraudulent attempts on
his\her account.?®

SN

~ e~~~ ~
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The above-listed obligations of the bank and its client are not exhaustive
but vary depending on the contract between the parties.

The above two sections have considered the nature of the BC
relationship and the duties of both the bank and its clients. In what
follows, a discussion on the termination of the BC relationship is
considered and whether the bank can unilaterally cancel banking
contracts unilaterally.

4 Termination of BC relationship

The BC relationship may be terminated in many ways. These include but
are not limited to notice by the bank, mental dlsorder of the client,
insolvency of the client or by mutual agreement.”! It is noteworthy that
in practice, it is nearly always the one party or the other wishes to end
the relationship, as such, the BC relationship is terminated unilaterally as
will be discussed below. The question arises is whether the bank is
obliged to provide a reasonable notice to its client before it unilaterally
closes the client’s bank account.

41 Case law

4 1 1 Breedenkamp v Standard Bank of South Africa
(Breddenkamp 1).?? The interim interdict application

In casu, the United States government listed the applicant
(Breedenkamp), Breco (the company) and other certain entities as

26 Hapgood 149-150.

27 Joachimson v Swiss Bank Corp supra, 127.

28 Joachimson v Swiss Bank Corp supra, para 17.

29 Olanrewaju.

30 London jJoint Stock Bank v Macmillan and Arthur [1918] AC 777 HL,
Greenwoods v Martins Bank [1933] AC 51 HL. Olanrewaju. See also Brown v
National Westminster Bank Ltd (1964) 2 Lloyd’s Rep. 182.

31 Smart & Chorley 362, 364, 366, 377. Hapgood 153 para 7.13. The author
indicates that the relationship between the banker and its client may be
terminated by an agreement between parties, by unilaterally act by either
party or by the death of the client.

32  Breedenkamp v Standard Bank of South Africa 2009 5 SA 304 (GS)).
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specially designated nationals (“SDN”).>> This came because of
allegations against Breedenkamp that he was involved in various illicit
activities such as tobacco trading, arms trafficking, oil distribution,
diamond extraction and of being a confidant and financial backer of
Zimbabwe’s President Robert Mugabe.34 Subsequent to this SDN listing,
the US enforcement authorities imposed sanctions on the applicant,
Breco and other entities.?® In terms of US law, US nationals, including
juristic persons, are strictly precluded from dealing with SDNs. The
Standard Bank of South Africa (“Standard Bank SA”) became aware of
these facts and upon issuing thirty (30) days’ notice of termination of the
banking services with Breedenkamp, decided to cease its contract with
Breedenkamp, Breco and other entities. The bank derived its powers to
unilaterally terminate the contract from the “general terms and
conditions for all accounts”,>® entered by both parties and in terms of the
Code of Banking Practice. In terms of these general terms and
conditions, the bank could terminate any account, for any reason, by
providing a written notice to such effect. In addition, the bank could at
any time amend the terms and conditions of the BC contract by giving a
written notice to the customer. The code of banking practice also
empowered the bank to close its customer’s bank account if it had
reasons to believe that the account was being used for any illegal
pulqooses.37 Therefore, Standard Bank SA relied amongst other reasons
on these provisions to cancel its BC relationship after it became aware of
the applicant being listed as the SDN by the US government.

Three initial reasons were advanced by the bank for the closure of the
applicant’s accounts. First, that the US government as a specially
designated person listed the applicant.38 Second, that these allegations
might impaired Standard Bank SA’s reputation.>” Third, certain business
risks could arise should the bank continued offering banking services to
Breedenkamp and SDN.40 In response to the intended closure of the
bank accounts, the applicant approached the court for an interim
interdict to restrain Standard Bank SA from cancelling the contract
between the parties pending the finalisation of the matter.*! The
applicant contended that the closure had drastic effects on his business

33 The Specially Designated National (“SDN”) is defined by the Terrorism and
Financial Intelligence Office of Foreign Assets Control (“OFAC”) in the US as
those “engaged in activities related to the proliferation of weapons for mass
destruction, and other threats to the national security, foreign policy or
economy of the US”. In terms of the OFAC Act confers powers to the
presidential national and other authorities to impose controls on
transactions and freeze assets under the US jurisdiction. Accessible at
https://www.treasury.gov/about.organization (assessed 2018-09-19).

34 Breedenkamp I supra, para 4.

35 Breedenkamp I supra, para 4.

36 Breedenkamp I supra, para 21.

37 The Banking Association South Africa Code of Banking Practice para 7.3.

38 Breedenkamp I supra, para 33.

39  Breedenkamp I supra, para 33.

40 Breedenkamp I supra, para 33.

41  Breedenkamp I supra, para 12.
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since it would be difficult, if not impossible, to conduct business without
banking facilities.

Jajbhay ] granted the relief based on several grounds. One of these
grounds was that the bank did not have a unilateral right to cancel the
contract as it claimed to have under the general terms and conditions,
nor did the Code of Banking Practice confer such right. The court
considered the evidence before it and concluded that the general terms
and conditions were adopted after the accounts of the applicant were
already opened therefore it seemed unreasonable for the bank to app y
them to these specific bank accounts.*? Furthermore the applicant
denied that he had received the terms and conditions.*> The court was
not prepared to entertain this denial by the applicant. The court also
referred to these general terms and conditions and concluded that they
were not suffrcrent to entitle the bank the right to cancel the banking
service contract.*

The court also pointed out that Standard Bank SA only communicated
its reasons to terminate the contract after it had already closed the bank
accounts of the applicant. As such, the applicant’s bank accounts were

closed based on mere perceptions and not on the facts.* 45 After
evaluating clause 4.10 of the Code of Banking Practice the court
concluded that, the Code did not expresszz/ or by necessary implication
entitle the bank to terminate the contract.*® Jajbhay ] further mentioned
that the Code expressly prov1ded that it could not be used in a court of
law and it was not legally binding between the bank and its client.*
Hence, the court concluded that the Code did not entitle Standard Bank
to close the account of the applicant.48 Consequently, the court ruled the
applicant was entitled to an interim interdict pending the finalisation of
the matter.

4 12 Breedenkamp v Standard Bank of South Africa
(Breedenkamp II): ¥’ The main application

In the main application, the applicant challenged the manner in which
Standard Bank SA had terminated the contract. The constitutional attack
was directed at the issue of fairness in that Standard Bank SA termination

42  Breedenkamp I supra, para 26.

43 Breedenkamp I supra, para 26.

44  Breedenkamp I supra, para 28.

45  Breedenkamp I supra, para 32.

46 Clause 4.10 of the then Code of Banking Practice provided that the bank
will not close the customer’s bank account without giving a reasonable
prior notice at the last address that the customer provided. The Code
further stated that the bank reserve the right to protect its interest in its
discretion, which include closing the account if the bank is compelled by
law; if the customer has not the account for a significant period and if the
bank believe that the account is being used for fraudulent purposes.

47  Breedenkamp I supra, para 24.

48 Breedenkamp I supra, para 25.

49  Breedenkamp v Standard Bank of South Africa 2009 6 SA 277 (GS)).
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violated the standard of fairness as set out in the constitution. Both
parties had agreed that should the court find that the termination had
offended a constitutional right, Standard Bank SA could not therefore
exercise the right to cancellation.®® As a result, the court had to
determine if the cancellation clause in itself offended the constitution and
whether the exercise of right to terminate contract was fairly exercised
as submitted by the applicant.®! The court held that to determine fairness
the court should consider two considerations. First consideration
involves the weighing up the public policy as informed by the
constitution that requires freely and voluntarily compliance with
contractual obligation - the maxim pact sunt servanda. As the court
correctly stated that this principle entails parties’ self-autonomy that
contract entered freely and voluntarily must be honoured even to one’s
own detriment. It seems that if the contract is prima facie contrary to
public policy the question of enforceability would not arise. If the court is
satisfied that the clause in question is reasonable - in that the clause does
not offend one or more of the constitutional rights, then the second
consideration entails an enquiry into the surrounding arcumstances
precluded compliance with the clause - a subjective test.”? The focus in
this subjective approach is on the manner in which either party has
exercised his\her right of cancellation, whether 1t violated the right to
freedom of contract or dignity of the claimant.®®> The question in this
regard is whether it was factually possible to enforce the contractual
clause or to expect the other party to comply with BC contract. Therefore,
the applicant is required to show that exceptional circumstances exist to
justify his non-compliance.

It should be noted that the applicant had to lead evidence to prove that
Standard Bank SA cancellation was unreasonable considering the
relevant facts.>* If the applicant successfully convinced the court that the
clause could not reasonably be enforced considering the circumstances,
such clause would not be enforceable. However, it should also be noted
that courts are reluctant and cautious to interfere with the contractual
relationship between individuals,® unless the contractual terms and
conditions concerned are objectively or subjectively unreasonable. This
is because of the parties’ right to freely arrange their affairs. Accordingly,

50 Breedenkamp Il supra, para 13.

51 S 36 of the Constitution of the Republic of South Africa, 1996.

52 Mohlomi v Minister of Defence 1997 1 SA 124 (CC) para 56.

53 Breedenkamp II supra, para 13(2).

54  Breedenkamp Il supra, para 45. In this matter, the court held that “[t]he onus
rests on the applicant to establish the fact that the unilateral cancellation of
the contract alone results in the applicant being unable to obtain alternative
banking facilities and it has failed to do so™.

55 Afrox Healthcare Bpk v Strydom 2002 6 SA 21 (SCA) para 32; Barkhuizen v
Napier supra, para 35; Brisley v Drotsky 2002 4 SA 1 (SCA) par 22, 24, 93;
Breedenkamp v Standard Bank of South Africa 2010 4 SA 468 (SCA); South
African Forestry Co Ltd v York Timbers 2005 3 SA 323 (SCA) para 30. Annex
Distribution (Pty) Ltd v Bank of Baroda (unreported, referred to as case no
(52590/2017) [2018] ZAGPPHC 6 (12 March 2018). Available online at http:/
Iwww.saflii.org/za/cases/ZAGPPHC/2018/6.html para 17.
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parties may arrange their affairs and conclude contracts that will be
binding between themselves, the pacta sunt servanda principle. This
entails that unless the contrary is proven, parties are bound by the
general terms and conditions of their contract.

It was accepted that Standard Bank SA termination of the contract did
not dlrectly violate the applicant’s right to freedom of contract, dignity or
trade.”® However, the applicant further submitted that should the court
find that the cancellation had not directly infringed his constitutional
values; the court ought to consider that the termination violated the
fairness principle. In this regard, the applicant relied on the fairness
principle in that, Standard Bank SA unfairly exercised its right of
termination taking into account that the applicant had no sufficient time
to move his business to another bank. Furthermore, other banks were
not prepared to accept him and therefore it was fair to sustain his
relationship with Standard Bank SA. Subsequently, the applicant sought
the following reliefs. One, that the bank is prohibited from cancelling the
contract without good cause. 57 Two that the bank is “interdicted and
restrained from cancelling the account contract unless and until good
cause arises.”® The applicant’s contention was that prior to the
conclusion of the contract, Standard Bank SA was in a “privileged
position” to impose standard-term clauses in the contract.” Accordmg
to the applicant, this might have constituted an unequal bargaining
position between the parties and it probably influenced the voluntariness
of the applicant to enter into the contract regarding the bank account.
Lamont | held that the unequal bargaining power prior to the conclusion
of the BC contract did not on its own render the contract unenforceable.
According to the court, this might however have had a bearing on the
weight that would be attached to the terms of the contract and the extent
to which the parties were able to act with dignity and freedom.®°

Moreover, the applicant argued that the BC contract contained a
variation clause entitled the bank to change the terms and conditions
from time to time. Subsequently, this empowered the bank to amend the
terms from time to time. It can be argued that this seems to perpetuate
the unequal bargaining power in that the client has no choice but to
contract with the banker because of the need of the client’s vulnerable
position for banking facilities. If the applicant was not satisfied with the
terms of the BC contract or their amendments, he had two options at his
disposal. First, the applicant could have negotiated with the bank on
different terms.®! Second, the applicant would be able to terminate the
account contract himself.®> The applicant further argued that the
imbalance was further perpetuated by the strict requirements that the he

56  BreedenkRamp Il supra, para 14.
57  Breedenkamp II supra, para 19(1).
58 Breedenkamp Il supra, para 19(2).
59  Breedenkamp II supra, para 22.
60 Breedenkamp II supra, para 21.
61  Breedenkamp II supra, para 21.
62 Breedenkamp II supra, para 21.
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had to comply with. Furthermore, the South African banking sector has
a limited number of banks.®? For these reasons, the applicant contended
that Standard Bank SA was in indeed in a privileged position. The court
accepted that banks do impose standard form contracts, but the
evidence before the court did not prove that this constituted an
aggravating factor in the present matter.®* It seems that the court was
prepared to accept that the parties were not on equal bargaining position
provided evidence could support such conclusion. It is submitted that in
the banking sector such as South Africa’s one with few major banks, it
seems difficult to justify that the parties would be on equal footing. This
is because amongst other reasons, BC contracts tend to contain standard
clauses that cannot easily be changed unless the banker grants such
permission. The court continued to consider the applicant’s contention
and it held that the applicant was a strong entity that would have
influenced Standard bank SA in one way or another. To put it differently,
the applicant was “no shrinking lil Accordmgly the court concluded
that the facts did not show that the applicant “was at a bargammg
disadvantage or in a position of inequality” vis-a-vis the bank®® It seems
likely that the court would reached a different conclusion had the facts
proven that the bank was in a more favourable position. In other words,
the court would have granted the interdict stopping the bank from
cancelling the BC relationship if the facts proved otherwise.

The applicant also submitted that it was fair for Standard Bank SA to
have the applicant as 1ts client because other banks were not willing to
do business with him.®7 The court accepted that the unbanked position
of the applicant impaired his dignity, inte rlty and respect to carry on
trade as a respectable member of society However, the court further
examined the submission and concluded that the applicant had to prove
that the cancellation by Standard Bank SA rendered him unbanked.®
According to the court, the applicant had failed to discharge such onus.
In other words, the applicant had failed to establish that other banks
could not take him on as a client because of the unilateral cancellation by
Standard Bank SA.

The court further held that fairness principle also entalled the bank’s
right to choose which person it wanted to contract with.”® Moreover, the
bank had a duty to comply with and uphold banking regulations. As such,
the court ruled that the process was procedurally fair. Substantively there
was a proper rationale for the decision to terminate.”"

63  BreedenkRamp Il supra, para 23.
64 Breedenkamp II supra, para 24.
65 BreedenkRamp Il supra, para 25.
66 Breedenkamp II supra, para 26.
67 BreedenkRamp Il supra, para 33.
68 Breedenkamp II supra, para 33.
69 BreedenkRamp Il supra, para 46.
70 Breedenkamp II supra, para 48.
71  Breedenkamp II supra, para 65.
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413 Breedenkamp v Standard Bank of South Africa:”? SCA
Judgment

The appellant appealed against the judgment of the High Court that the
termination of banking facilities was fair and lawful. In the appeal case,
the appellant based his argument squarely on the fairness principle.””
The appellant submitted that the Barkhuizen principle that pacta servanda
sunt is not “a sacred cow that should trump all other considerati01'1s”,74
was applicable regardless of whether the contract violated public policy
or not. According to the appellant, the absence of public policy violation
did not mean that the contract was enforceable. As such, the appellant
submitted that the enforcement of the contract must also be fair and
reasonable. The court rejected this contention as follows:

“[...]11do not believe that the [Barkhuizen] judgment held or purported to hold
that the enforcement of a valid contractual term must be fair and reasonable
even if no public policy consideration found in the Constitution or elsewhere
is implicated [..1.7°

The court further relied on the dictum of Ngcobo | in the Mohlomi case
that parties in a contract have self-autonomy or the ability to regulate
their own affairs.”® Accordingly, the question of enforceability comes
into play only if it can be shown that the terms of the contract are
unreasonable. Hence, it meant that it would be objectively or subjectively
impossible to enforce them. According to the court, since the contractual
terms were valid, it was unnecessary for the cancellation process to be
fair and reasonable as perceived by the appellant. Consequently, the
appellant could not solely rely on fairness as a freestanding requirement
to sustain the bank-client relationship.””

The court opined that the issue to be decided was whether Standard
Bank SA had complied with the termination requirements as agreed in
the BC contract. Harms DP considered that in terms of the general terms
and conditions the bank first had to issue a reasonable notice if it sought
to terminate the contract. Second, it must have had a good cause for the
termination of the contract. On the reasonable notice requirement, it was
undisputed that the bank had given the appellant a reasonable notice to
cease the bank-customer relationship. Based on the good cause
requirement, the court held that the bank had exercised its right of
cancellation lawfully as permitted by the BC contract. In other words, the
bank was at liberty to terminate its contract emanating from the
agreement between the parties. More so, the bank made its decision to
cancel the banking contract based on the listing of the appellant and
considered the reputational and business risk related thereto. The court

72 Breedenkamp v Standard Bank of South Africa 2010 4 SA 468 (SCA).
73  Breedenkamp SCA supra para 30.

74 Breedenkamp SCA supra para 15.

75  Breedenkamp SCA supra para 50.

76  Mohlomi v Minister of Defence supra, para 57.

77  Breedenkamp SCA supra para 53.
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remarked that whether or not these were the right factors to be
considered was not for the court to decide. It was held further that
Standard Bank SA was right to rely on the reputation of the appellant
when closing the bank accounts since this had a bearing on the BC
relationship.’® Hence, the bank had exercised its right of termination in
a bona fide manner.”? Accordingly, the appeal was dismissed.

5 Analysis and discussion

What is the relevance of Breedenkamp in South African banking law?
First, this case confirms the principle that fairness forms part of our law.
However, it is not an independent legitimate ground for invalidating a BC
contract. Thus, fairness cannot be employed as a free-floating
requirement.®? The dictum in the Breedenkamp SCA decision indicates
that the client may not squarely rely on fairness principle to sustain BC
contract with the banker. The client should be able to identify the specific
constitutional values that he\she perceives to be unreasonably infringed.
Once the constitutional right has been identified, the claimant can further
rely on fairness as a “slippery concept”.81 Although a party cannot solely
rely on the fairness principle to terminate a valid contract with the bank,
however, the court enunciated an exception to this rule. This exception
is that unless a claimant alleges unfairness can show that the terms and
conditions of the banker-customer contract were objectively and/or
subjectively unreasonable at the time of the conclusion of the contract,
then the court will be more inclined to accept the principle of fairness as
a ground to invalid the contract in question.

Second, this judgment also illustrates that where the BC contract
contains an express cancellation clause, either party may exercise his\her
right of termination. However, such right must be exercised in a bona fide
manner.®? Third, there must be a good cause that justifies the
termination of the BC contract. Fourth, the party that purports to cancel
the banking contract must further comply with all contractual
termination requirements if there are any, such as the compliance with
a reasonable notice. In this regard, it is noted that normally a client does
not need to issue a reasonable notice to the banker if he\she wishes to
close his\her current bank account.®> To put it differently, the client may
summarily terminate the BC contract subject to paying a debit balance
and any bank charges that may ensue.3% Therefore, if the client has a
credit balance in his\her account with the bank, he\she can simply

78 Breedenkamp II supra para 24.

79 Breedenkamp Il supra para 64.

80 Bhana “Contract Law and the Constitution: Breedenkamp v Standard Bank of
South Africa Ltd (SCA)” 2014 29 South African Public Law 509.

81  Breedenkamp SCA supra para 54.

82  Breedenkamp SCA supra, para 64.

83 Ellinger & Lomnicka et al, Ellinger’s Modern Banking Law (2011) 207 para 6.

84 Breedenkamp Il supra para 29.
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withdraw his\her money and close his\her account at any time.®°

However, the same cannot be said from the banker’s perspective. Lord
Hoffmann in the National Commercial Bank g/ Jamaica Ltd v Olint
Corporation Ltd illustrated the banker’s position, © where he stated that
unless the banker and the client have agreed, or the statute provides
otherwise, a banker might terminate its banking contract upon issuing of
a reasonable notice. The notion of reasonable notice is also provided in
the Code of Banking Practice that states that the banker will not close its
client account without providing the client with a reasonable notice prior
to the closing of his\her account.®”

Therefore, the circumstances of each case will most probably dictate
what constitutes a reasonable notice regarding the relevant facts. In the
Breedenkamp case, the SCA has found that the thirty (30) days
termination notice was sufficient for the appellant to arrange his affairs.
It could perhaps be mentioned that factors such as the nature of the
account, the business in question, and the operational risk if the account
is not closed and the grounds and seriousness of misconduct will play a
pivotal role in this regard. As correctly argued by Du Toit, a sophisticated
company might probably need more time as a small business or
someone with a personal account.®® The logic behind the reasonable
notice from the banker’s point of view is that any cheques or other effects
payable to the client and/or deposited into his\her account must have a
sufficient period to clear before the bank account is closed.8”

The position regarding inadequate notice may be traced back to the
matter of Prosperity Ltd v Lloyds Bank Ltd,°°® where the court refused to
grant an interdict stopping the bank from closing its client’s bank account
but allowed the declaration that the banker was not entitled to close the
account without reasonable notice. The reason why the court could not
order the bank to reopen the account was that such an order would be
forcing the bank to perform a specific performance of a personal in
nature. McCardie ] held that based on a balance of probabilities the client
could claim damages for loss suffered because of the closure.”! This
principle was also enunciated in the Breedenkamp SCA decision where it
was held that Standard Bank SA could not be forced to contract with the
appellant if the bank had decided to terminate its contract. The
suggestion is that whether the banking contract contains an express

85 Schulze “The Bank’s Right to Cancel the Contract Between it and its
Customer Unilaterally” (2011) 32 Obiter 219.

86 National Commercial Bank of Jamaica Ltd v Olint Corporation Ltd [2009]
UKPC 16.

87 The Code of Banking Practice (2012) para 7.3.2. Available at http:/
www.banking.org.za/consumer-information/legislation/code-of-banking-
practice (assessed on 2018-09-19).

88 Du Toit “Closing Bank Accounts: Recent Developments” in Hugo and
Du Toit et al, Annual Banking Law Update: Recent Developments of Special
Interest to Banks (2017) 31-42 32, footnote 10.

89 Ellinger and Lomnicka 208.

90 [1923] 39 TLR 372.

91 Ellinger and Lomnicka 209.
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cancellation clause or not, it would be desirable for the banker to issue a
notice of termination prior to the termination of the banking service
contract. The absence of a termination clause in the banking contract
should not discharge the banker from issuing a reasonable notice.”? This
view emanates from the common law principle that a party could onl%
unilaterally resile from the contract if the breach is material or serious.”

The banking practice, as shown above, depicts that there is nothing
stopping the bank from unilaterally closing the account of the client if it
perceives that the circumstances permit such termination. However, the
bank must bear in mind that if it does not comply with the
abovementioned requirements, it is likely that such termination may be
set aside for being objectively and/or subjectively unreasonable
considering all relevant facts. To sum up, it is essential to note that the
BC relationship is governed by the law of contract. As such, either party
may cancel the banking contract subject to compliance with the
termination requirement.

Finally, considering the above decisions, it seems that adverse
publicity regarding the client could encourage the banker to cut its ties
with the client. Whether or not these allegations are accurate is
irrelevant.”* This suggests that the duty of the banker to uphold and
comply with the banking practice,”” carries more weight than the
individual’s interest. Therefore, if the banker subjectively perceives that
whatever conduct by its client may negatively impair its business
reputation, it could be argued that the bank’s termination of its
relationship with its client would be justifiable.

6 The exception to reasonable notice
compliance

It should be mentioned that there are some exceptions to the obligation
to comply with the reasonable notice-requirement. There are instances
in which the banker may close the bank account of its client with
immediate effect, without dispensing a notice informing the client of its

92  Annex Distribution (Pty) Ltd v Bank of Baroda supra.

93  National Commercial Bank of Jamaica Ltd v Olint Corporation Ltd [2009]
UKPC 16. See also Schulze 220. See Amalgamated Beverage Industries Ltd v
Rond Vista Wholesalers 2004 1 SA 538 (SCA), where the court pointed out
that an indefinite contract may come to an end through a reasonable
notice.

94  Breedenkamp II supra, para 24.

95 See further the Financial Intelligence Centre Act 38 of 2001; Financial
Intelligence Centre Amendment Act 11 of 2008; Prevention of Organised
Crime Act 121 of 1998; South African Reserve Bank Act 90 of 1989. Kersop
and Du Toit “Anti-money Laundering Regulations and the Effective Use of
Mobile Money in South Africa-(part 1)” 2015 Potchefstroom Electronic Law
Journal 1603-1635.
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intention to close the account. These include but are not limited to the
following:%°

(@) if a banker is obeying a court order;

if a client has acted unlawfully;
(c) if the client has breached the bank’s terms and conditions;
(d) if the client has acted abusively towards bank staff.

It seems as if under these special circumstances the banker’s action to
immediately close its client’s bank account would be justified. In other
words, the court is more likely to find that the banker was compelled by
the circumstance to respond with immediate closure of the client’s
account.

7 Conclusion

In the above discussion, I have shown that both the banker and its client
have rights and obligations in terms of their banking contract. It has also
been illustrated that the BC relationship may end in several ways for
different reasons. However, the point of departure to determine the
validity of the termination of this contract should be the terms and
conditions that the parties have agreed to.

It has further been explained that the banker may unilaterally
terminate its banking facilities subject to reasonable notice to the client.
Subjectively speaking, whether such reasons are wrong or not is
irrelevant, except if there is an abuse of the right of termination. Although
either party may cancel the banking contract, it is, however, instructive
to note that the facts and circumstances of each case will determine the
manner and means of termination of the contract in question.

Imperatively, it is further submitted that once the banker has decided
to close the client's bank account it is unlikely that the court would make
a mandatory order to reopen the account. It seems that the most
appropriate relief the client has is to claim damages he\she suffered if
he\she can prove that the bank did not give a reasonable notice of
termination, or that the closure in itself was unreasonable.®”

Finally, it should also be mentioned that the bank does not only owe
the duty to its clients. The international banking community also requires
the bank to uphold and protect the banking sector, the standard as well
as the dignity thereof. Therefore, it is submitted that where the interests
of the individual conflicts with the banking industry regulations and
standard practice, it is likely that the protection of the banking sector will
prevail.

96 Du Toit 32.
97 Annex Distribution (Pty) Ltd v Bank of Baroda par 14; Joachimson v Swiss
Bank Corp supra, 110.
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SUMMARY

The aim and objective of this article is to unpack in a comparative format
the fiend of corruption in Africa, using Nigeria and South Africa as the
giant in corruption alongside Somalia, South Sudan and Madagascar in the
continent of Africa. It is true that corruption has been imported and/or
incorporated into the African political space; although, the dimension and
effects of corruption differ from country to country in Africa. In Africa,
corruption is clearly visible culminating in several high-profile scandals
standing out. In Nigeria for instance, former and late military head of State,
Sani Abacha and South Africa’s Jackie Selebi were some among many
public office bearers indicted in corruption mess. Kofele-Kale noted that
corruption is punishable in all African countries, prohibited in their
Constitutions and in various regional and pan-African anti-corruption
instruments. In fact, Africa’s leaders are concerned about the problem of
corruption that hardly a day goes by without some government entity
criticising corruption and its cancerous effects on African society, yet,
Africa has made little or no progress on this front.

The article examines corruption in Nigeria and South Africa and tries to
find out which of these two countries will be first in the complete
eradication of corruption.

1 Introduction

Corruption is endemic and has become part of every day routine in the
continent of Africa, this is no longer news. What may be news however
to the international communities and Africa is that the evil of corruption
has been completely wiped out in Africa and has become history
because:

“As long as corruption continues to go largely unchecked, democracy is under
threat around the world because corruption chips away at democracy to
produce a vicious cycle, where corruption undermines democratic
institutions, weak institutions are less able to control corruption, over and
above this, with many democratic institutions under threat across the globe -
often by leaders with authoritarian or populist tendencies — we need to do
more to strengthen checks and balances and protect citizens’ rights.”1

1 Transparency International, Corruption Perceptions Index 2018 (2019) 1.

How to cite: Imiera “The corruption race in Africa: Nigeria versus South Africa, who cleans the mess first?’
2020 De jure Law Journal 70-89
http://dx.doi.org/10.17159/2225-7160/2020/v53a5




Corruption race in Africa: Nigeria versus South Africa 71

The major and principal challenges confronting the African continent
is the need to develop and sustain positive socio-economic results which
may lead to structural transformation processes.2 To achieve structural
transformation in Africa, three vital requisites are important in this
regards: first, is good governance, which is extremely important;
secondly, is that decision-making processes should be implemented by
African leaders; and thirdly, Africa needs to keep up great administration
and manufacture strong administration organisations, not exclusively to
battle defilement, yet in addition to quicken and support its endeavors
towards social and financial improvement.

As a corollary to the foregoing, the Africa agenda 2063 states
unequivocally that:

“Africa shall be a continent where democratic values, culture, practices,
universal principles of human rights, ... justice and the rule of law are
entrenched.”?

In addition, institutional transformation for Africa’s development is very
critical in wiping out corruption from Africa, this comes on the heels of
the African Agenda 2063, which further affirms:

“Africa shall also have capable institutions and transformative leadership in
place at all levels. Corruption and impunity will be a thing of the past.”5

Corruption is a social menace and global phenomenon, it is however
more pronounced in some jurisdictions than the other; for instance,
corruption is more common in all African countries as shown in the chart
below than in any other part of the world.® Corruption through its
perpetrators undermines and twists public policy leading to resource
misallocation which ultimately affects private sector growth and
produces negative economic effects that bring untold hardship and hurt
the common man.

The World Financial Institution (World Bank) perceives corruption as an
international and domestic problem,® individual wealth accumulation
attitude by public office holders culminating in the misuse of public goods
for individual and/or private benefits and enrichment, this takes the form
of payment of bribes to bypass laid-down procedural principles. As a result,
corruption becomes widespread in places where people in fiduciary trust
and privileged positions monopolise the use of public funds to their
advantage in the discharge of their constitutional duties with less or no

2 United Nations Economic Commission for Africa Measuring corruption in
Africa: The international dimension matters African Governance Report IV
(2016) 2.

United Nations Economic Commission for Africa 2.

Agenda 2063 The Africa we want: The vision for 2063 Aspiration (2015) 5.
Agenda 2063 28-29.

Gamuchirai “Corruption in Africa: Implications for development” 2014 Polity 1.
Gamuchirai 1.

The World Bank Helping Countries Combat Corruption Operational (2000)
43.
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accountablllty to tax payers, which results into the abuse of private
gains.” Although, corruption cuts across all phases of human endeavour
globally, the 1mpact is however felt by poorer and underdeveloped
countries, particularly in Africa where corruption robs the commonwealth
and brings the diversion of publlc monies into private coffers to the
impoverishment of the people.!® In general, corruption hinders
sustainable economic growth, peace and good governance. The former
United Nations Secretary General, Ban-Ki Moon puts it succinctly in these
words:

“We all know the heavy toll taken by corruption. More than a trillion dollars
stolen or lost, every year-money needed for the Millennium Development
Goals.”!!

There are several types of corruptions: first is political corruption.Political
corruption prevents the government from implementing, enforcing and
upholding the rule of law; the second type of corruption is the one called
the bureaucratic corruption which comes in the form of bribes collected
by public office bearers to circumvent due diligence and process in the
public sector giving sgace to the violation of constitutional duties to the
central government. “ The danger inherent in bureaucratic corruption is
that it does not take into consideration the ability of governments to
serve the people.!” The third type of corruption is the economic
corruption where an insider of a particular organisation trades
information and inflates tenders in exchange for financial gains, whilst
disregarding due process in economic transactions.'?

2 A brief overview of corruption in Africa

“If Afrlca fails to stop corruption, corruption is most likely going to stop
Africa.”

The Transparency International has asserted in many instances that Afr1ca
ranked highest in the world when it comes to corruption issues.'® The
genesis of corruption in the continent is linked to the footprint of European
rule from slave trade and the industrial revolution in the nineteenth

9  Amundsen “Political Corruption: An Introduction to the Issues” 1999 Chr.
Michelsen Institute Development Studies and Human Rights 7.

10 United Nations Economic Commission For Africa & African Union Advisory
Board on Corruption “Combating Corruption, Improving Governance in
Africa” Regional Anti-Corruption Programme for Africa (2011 — 2016) 3.

11 Ban Ki Moon The ONE campaign: the trillion dollar scandal (2014) 2.

12 United Nations Economic Commission 10.

13 United Nations Economic Commission 10.

14 Fitzsimons “Economic models of corruption” 2011 Researchgate 4.

15 Udombana “Fighting Corruption Seriously? Africa’s Anti-corruption
Convention” Singapore journal of International & Comparative Law 2003
447.

16 Transparency International Corruption Perceptions Index 2010 https://
www.transparency.org (accessed 2019-23-5).
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century.!” The local leaders held powers for the colonial masters through
indirect rule which in the final analysis turned leadership into a corrupted
enterprise, the local leaders asked for money from the community with a
view to mampu lating the bureaucratic process put in place by colonial
administrators.'® The consequences of the institutionalised corrupt system
was where self-enrichment became the stock in trade in the African
continent and corruption increased progressively from one historical era
to another with the complex nature of corruPtion involving finances
being introduced in Africa through colonialism.'®

Over and above the foregoing is that it has been estimated that
corruption in Africa takes away about twenty to thirty percent of funds
earmarked for basic service p]rovision.20 In addition, African leaders
embezzled billions of dollars on a regular basis stashed away in foreign
bank accounts.?!

For instance, the UN estimated that African leaders siphoned more
than $200 billion out of Africa in 1991.?? Scholars have argued that the
200 billion dollars stolen from Africa by corrupt leaders is far and above
of Africa’s foreign debt and that the money go far be\é/ond the total
amount of foreign aid to the whole of Africa put together.?>

Corruption has caused and fueled organised violence through illegal
utilisation of tax payers resources for private interests.># This is the case
in circumstances where regulation of resources is premised on social
identities which creates uneven allocation of resources and/or
inequalities that aggrieved unrecognised or marginalised groups.25 It has
been argued that war economies, are built on corruption because the
conflicting parties depend on fraud, criminal partners who give and
collect bribes to execute the confhcts for instance through acquisition of
ammunitions and weaponry °In September 2018 UN Securlty Council
through John Prendergast on anti-corruption asserted that “corruption

17 Elizabeth and Tenamwenye Corruption in Africa: A Threat to jJustice and
Sustainable Peace (2014) 20.

18 Gamuchirai 1.

19 Elizabeth 20.

20 AllAfrica.com Africa: Corruption Hampers MDGs - Transparency
International  http://allafrica.com/stories/201010271133.html  (accessed
2019-23-5).

21 Oyedoyin James Ibori in final fall http://www.odili.net/news/source/2012/
apr/18/30.html (accessed 2019-23-5).

22 Owoye and Bissessar “Corruption in African countries: A Symptom of
Leadership and Institutional Failure” Challenges to Democratic Governance
in Developing Countries” https://www.researchgate.net/.../265193869
Bad Governance and Corruption in Africa (accessed 2019-23-5).

23 Gbenga “Corruption and Development in Africa: Challenges for Political
and Economic Change” 2007 Humanities and Social Sciences journal 1-7.

24 Murimi “Policy Breifing Arresting corruption in Africa: Role of the youth”
2018 Institute for Security Studies 6.

25 Le Billon “Buying peace or fuelling war: The role of corruption in Armed
conflicts” 2003 Journal of International Development 417.

26 Church “Lilies that fester: seeds of corruption and peacebuilding” 2009 New
Routes journal 3.
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was at the root of the conflicts in the Democratic Republic of the Congo,
South Sudan and the Central African Republic.”?”

It is important to examine how citizens in Africa perceive how their
governments are performing in respect to the war against corruption. In
all of Africa, about sixty four percent of the populace are of the opinion
that the various African governments are doing a poor job at handling
corruption, while only thirty two percent think that the governments are
performing fairly or otherwise in the fight against corruption.?® It is
submitted therefore that this poor evaluation of Africa’s leaders’ effort at
tackling corruption is indicative of the fact that more work need to be
done by governments to clean up the public sector and bring corrupt
officials to justice.

An examination at country-level evaluation in Africa showed that a
small portion of governments are rated as doing well at cleaning up
corruption; for example, the citizens of Botswana, Lesotho and Senegal
agreed that therrggovernmems are doing well in eradicating corruption in
their countries.“” Outside of the three preceding African countries, all
others scored very poor in terms of percentage in stopping corruption.
Madagascar is the worst hit and most critical with ninety percent of the
people asserting that the leadership has done either fairly or very badly,
reason bemg that over forty percent of Madagascar budget is lost to
corruption.

Nigeria is p aced at 136th over 178 countries (Transparencg
International, 2017),%! South Africa, ranked 54 of the 178 countries,
Zimbabwe, ranked 156th over 175 countrles in Transparency
International 2014 Corruption Perceptions Index,’ leerla ranked as
75th least corrupt out of 176 in the world and 11th in Africa,* and in the
Benin Republic, 35 only about 45% of the Beninese believed that the
government is performing below expectation in respect of corruption.

27  Murimi 6.
28 Pring People and corruption: Africa survey global corruption barometer (2015)
9

29 In Botswana 54 % answered well, 42 % badly; Lesotho 47% well, 41 %
badly; Senegal 47 % well, 46 % badly (2015) 10.

30 Freedom House (2015) Madagascar https://[www.freedomhouse.org/report/
freedom world/2015/madagascar (accessed 2019-23-5).

31 Ojewale “In Nigeria, perceived corruption remains high despite praise for
president’s anti-graftfight” 2018 Afrobarometer 1.

32 Policy briefing 14: Combating corruption in South Africa https://
www.democracyworks.org.za Programs Monitoring. (accessed 2019-23-5).

33 Ndoma “Zimbabweans see corruption on the increase, feel helpless to fight
it” 2015 Afrobarometer 1.

34 Johnson Corruption remains a major problem in Liberia 2012 CENTAL
Heritage 11.

35 Chéne “Overview of corruption and anti-corruption in Benin” 2014
Transparency International 1.
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3 African Union anti-corruption legal
documents

The African Union and the Regional Economic Communities have tried
to address corruption in Africa and in its Agenda 2063 the African Union
desires an Africa where corruption will be history.?® In line with the AU
Agenda 2063 with a view to eradicating corruption in Africa, the
Convention on Preventing and Combatmg Corruption was adopted in
2003 and became operational in 2006.37 The 2006 Convention created
the African Union Advisory Board on Corruption.>® The Board inter alia
is saddled with the responsibility of promoting the adoption and
application of anti-corruption measures in African countries and further
render advise to govemments on how to deal with corruption challenges
at the national level.”

In addition to the AU Convention 2006, the following legal instruments
were introduced to compliment the Convermon The African Charter on
Democracy, Elections and Governance;* O the African Union Convention
on Values and Principles of Public Service and Administration;*! the
African Charter on the Values and Princi es of Decentralisation, Local
Governance and Local Development;*> and; the African Union
Declaratlon on the Principles Governing Democratic Elections in
Africa.*

The Economic Community of West African States Protocol on the
Fight against Corruption,** ‘and the Southern African Development
Community Protocol Against Corruption,*> were also adopted at the
regional level. It is submitted at this juncture that all of these instruments
on corruption are intended to yield positive outcomes in the pursuit of AU
Agenda 2063; however, the task remains on how to ensure the
continental principles enshrined in these legal frameworks are achieved
through efficacious and constructive implementation by African

36 Agenda 2063.

37 Adopted on 11 July 2003 and came into force on 5 August 2006.

38 Created on the 26 May 2009 under Article 22(1) of the Convention.

39 Art 22(5) of the African Union Convention on Preventing and Combating
Corruption.

40 Contained in Art’s 2(9), 3(9), 27(5) and 33(3) of African Charter on
Democracy, Elections and Governance.

41 Contained in Art 12 of the AU Convention on Preventing and Combating
Corruption.

42 Contained in Art 14 of the AU Convention on Preventing and Combating
Corruption.

43 Paragraph III (g) of the AU Declaration on the Principles Governing
Democratic Elections in Africa.

44 Economic Community of West African States Protocol on the Fight against
Corruption (ECOWAS Protocol) was signed on 21 December 2001.

45 Protocol Against Corruption 2001. The SADC Protocol Against Corruption
aims to promote and strengthen the development, within each Member
State, of mechanisms needed to prevent, detect, punish and eradicate
corruption in the public and private sector.
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countries who are signatories to these statutes.The political will to
combat the monster called corruption is a vital and critical
instrumentality in effective implementation. The quantum of laws do not
deter corruption, it is the will and commitment by public officer bearers
that can eradicate this social evil from the African societies.To
corroborate this assertion, President Buhari opined that:

“In Nigeria, there are enough laws, rules, regulations on good governance,
anti-corruption commissions and agencies and there is perhaps no need for
more. What is required, is to strengthen adequately fund and motivate
existing institutions to do their jobs.”

4 Corruption in South Africa

According to the mid-year 2018 reports, Statistics South Africa (Stats SA)
puts the South African population at 57,73 million, 47 and corruption
along side with unaccountable government is noticeable both in the
public and private sectors.*® The current situation in South Africa is
reflected in SA’s rankin%s in international indices and other reports on
corruption in the media.*? One must however say at this point that there
are some proofs of anti-corruption efforts in South Afrlca one of which
is the present Raymond Zondo Commission of Enquiry.>°

The South African authorities have continuously made unrelented
moves and quality commitments to fighting corruption in South Africa,
this move is reflected in the SA’s govemment S statement on Anti-
Corruption Summit in 2016 in the UK.?! It is interesting to note that SA
is one of the founders of the Open Government Partnership (OGP) 2and
a member of the G20 group of nations.>>

46 President Muhammadu Buhari “My plan to fight corruption in Nigeria”
Against Corruption: A collection of essays, 12 May 2016. https:// www.gov.uk/
government/ publications/against corruption-a-collection-of-essays/against-
corruption-a-collection-of-essays#contents (accessed 2019-24-5).

47 Stats SA Mid-year population estimates 2018 1.

48 Van Schalkwykm “Open data and the fight against corruption in South Africa”
2017 4.

49 South Africa remains among the world’s most corrupt countries. This is
after the country ranked 73rd in the 2018 Corruption Perceptions Index
released by Transparency International. The Index uses a scale of 0 to 100,
where 0 is highly corrupt and 100 is very clean. South Africa had a score of
43 and was placed 9th in Sub-Saharan Africa which is ranked as the worst
performing region in the world. The most un-corrupt countries are
Denmark and New Zealand and the most corrupt Somalia, Syria and South
Sudan. https://www.sabcnews.com/Home/Homepage Featured Story Slider
(accessed 2019-24-5).

50 The Raymond Zondo Commission was appointed on 23 January 2018 by
former president Jacob Zuma in terms of section 84(2)(f) of South Africa’s
Constitution. Its purpose is to investigate allegations of state capture,
corruption and fraud in the public sector, including organs of state.

51 UK anti-corruption summit: South Africa's statement - Corruption Watch
https://lwww.corruptionwatch.org.za/uk-anti-corruption-summit-south-
africas-statement (accessed 2019-24-5).
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Although, SA is member of the OGP, it does not have a defined and
identified open data policy and the SA government has not signed the
International Open Data Charter.>* However, the only domestic open
data and anti-corruption policy in SA is captured in the National
Development Plan: Vision for 2030.%°

The SA’s National Development Plan is one of the few documents with
a defined focus as regards open data and anti-corruption issues.®® In
addition to the NDP, there is the National Integrated ICT information and
communication technologies Policy White Paper,57 released in 2016.°8
The principal objective of the National Integrated ICT is to provide the
direction for the implementation of SA government’s commitment to
open governance and open data.

In its third Open Government Partnership National Action Plan, SA
showed signs of commitment by incorporating both the open data and
anti-corruption policy into three segments

“open budgeting, which commits to making information publicly available via
an accessible platform that allows citizens to track government spending; a
national open data portal, to increase government transparency; and
beneficial ownership transparency.” 0

52 The Open Government Partnership was founded on 20 September, 2011.
The Open Government Partnership is a multilateral initiative that aims to
secure concrete commitments from national and subnational governments
to promote open government, empower citizens, fight corruption, and
harness new technologies to strengthen governance. Other founding
members are: United States, United Kingdom, Mexico, Philippines, Brazil,
Indonesia, Norway and South Africa.

53 Founded on 26 September 1999. As of 2017 there are 20 members of the
group: Argentina, Australia, Brazil, Canada, China, the European Union,
France, Germany, India, Indonesia, Italy, Japan, Mexico, Russia, Saudi
Arabia, South Africa, South Korea, Turkey, the United Kingdom, and the
United States.

54 Out of a total of 54 countries in Africa, only ten countries had held open
data events, these countries include Liberia, Rwanda, Burkina Faso,
Uganda, and Ghana. https://www.od4d.net/files/reportiodc-201 6-web.pdf.
(accessed 2019-24-5).

55 National Development Plan: Vision for 2030: Our future: Make it work.
https://lwww.poa.gov.za/...NPC % 20National % 20Development % 20Plan %
20Vision % 202... (accesed 2019-24-5).

56 National Planning Commission, National Development Plan: Vision for
2030 (Pretoria: National Planning Commission, 2011), 408, https://
www.gov.za/sites/ www.gov.zalfiles/devplan_2.pdf. (accessed 2019-24-5).

57 Department of Telecommunications and Postal Services, National
Integrated ICT Policy White Paper (Pretoria: Department of Telecom-
munications and Postal Services, 2016) https://www.dtps.gov.za/images/
phocagallery/Popular_Topic_Pictures/National_Integrated_ICT_Policy_Whi
te.pdf (accessed 2019-24-5).

58 Fin24Tech Cabinet Finally Approves SA ICT Policy 29 September 2016
https://www.fin24.com/Tech/News/cabinet-finally-approves-sa-ict-policy-
20160929 (accessed 2019-24-5).

59 Department of Telecommunications and Postal Services (2016) 117.
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In assessing the South African government’s activities in general with
regard to the performance and commitments to the G20 Principles, one
cannot but come to the sad conclusion that South Africa as a country has
not faired or done well at the national space in translating the war against
corruption into alreity. This conclusion comes on the heels of the fact that
no alleged public officers in South Africa, whether serving or retired has
been brought to justice or convicted by a court of competent jurisdiction.
It is submitted therefore that, in the absence of a stronger political
governance and the de-institutionalisation of corruption, the
transparency policy being pursued by South Africa by open government
data will not result into accountability. It is hoped and believed that as
South Africa’s sixth administration comes into effect on the 25™ of May
2019 and after the May gth general elections respectively, positive and
drastic measures will be taken to fight corruption to a stand still in South
Africa.

The exact cost of corruption in South Africa is not certain, there are
however some institutions such as Corruption Watch and Civil Society
Organizations (CSOs) that are unequivocal that corruption is endemic
across govemment parastatals in South Africa; as a result, there is no
accountability.®' Corruption in SA takes different dimensions and
narratives and these include but are not limited to: gross financial
misadministration, fraud, political interference in the recruitment of
public sector employees, fraudulent representations by executive
members of their qualifications, procurement irregularities and
bribery.%? The foregoing assertions are corroborated by South Africa’s
position in international indicators in corruption matters;> to this end,
corruption is pervasive and systemic in South Africa. 64 Al though, there is
no specific sector and no evidential proof to buttress the selection of
certain sectors as highly affected, corruption is nonetheless clearly visible
in the health sector,®® with Corruption Watch reporting in 2015
corruption in educatlon (16 %in total), traffic licensing (12%) and
immigration ©6%).°

60 Open Government Partnership The 3rd South African Open Government
Partnership Country Action Plan 2015-2017 (Washington, DC: Open
Government Partnership, 2015) https://www.opengovpartnership.org/sites/
default/files/South_Africa_Third_ % 20AP.docx (accessed 2019-24-5).

61 Africa  Check https://africacheck.org/reports/has-sa-lost-r700-billion-to-
corruption-since-1994why-the-calculation-is-wrong (accessed 2019-27-5).

62 Open Government Partnership, South Africa Progress Report 2013-2014:
Second Progress Report (Washington, DC: Open Government Partnership,
Independent Reporting Mechanism, 2014) 23 https://www.open
govpartnership.org/sites/default/files/IRMReport_SouthAfrica_final.pdf
(accessed 2019-27-5).

63 Transparency International’s Transparency Index available https://
www.transparency.org/cpi2015#results-table, the World Justice Project’s
Rule of Law Index http://data.worldjusticeproject.org/#/groups/ZAF and the
Afrobarometer available http://afrobarometer.org/ (accessed 2019-27-5).

64 Merchant “A Captured State?” in Carbone South Africa: The Need for Change
(2016) 54.

65 Rispel “Exploring Corruption in the South African Health Sector” 2015
Health Policy and Planning 239-249.
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In addition to the above claims, The Organisation Undoing Tax Abuse
(OUTA) points its fingers to entities like Eskom, the African electricity
public utility, established in 1923 as the Electricity Supply Commission
by the government of South Africa, South Africa Airways, the South
African Broadcasting Corporation and the South African National Roads
Agency.® In fact, the SA Auditor-General unpacked that there has been
increase in reckless transactions from 2007 to 2015, with much of the
unaccounted-for expenditure taking place at the subnational levels.%®
With that being said, there are several key legislations to combat
corruption and robust legislative frameworks to root out corruption in
South Africa. These legislations just to mention a few are: the Prevention
and Combating of Corrupt Activities Act 2004; being the vital law on
corruption in South Africa, and the Promotion of Access to Information
Act 2000, which gives effect to the constitutional right of South Africans
to access government-held information.®?

5 South Africa Corruption Index

Transparency International scored South Africa only 43 points over 100
in the 2018 Corruption Perceptions Index, which on average gives South
Africa only 46.62 scores from 1996 until 2018 as reflected in the chat
below, w7k(1)ich is about 56.80 scores in 1996 and a record low of 41 scores
in2011.
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66 Corruption Watch Amp Up the Volume: Annual Report 2015 (Johannesburg:
Corruption Watch, 2016), https://www.corruptionwatch.org.za/wp-content/
uploads/2016/03/Corruption-Watchannual-report-2015.pdf (accessed 2019-
27-5).

67 Van Schalkwyk 12.

68 Merchant 54.

69 Van Schalkwyk 68.

70 South Africa Corruption Index 2019 https://www.tradingeconomics.com/
South Africa (accessed 2019-21-5).
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6 Corruption in Nigeria

“Unlimited power is apt to corrupt the minds of those who posses it; and this
I know, my lords: that where laws end, tyranny begins.””!

It is no longer news that one of the social menace and phenomenon
confronting the entire human race is corruption, and Nigeria is no
exception in the sense that this monster evil called corruption has
manifested in all areas of national life in Nigeria.72 Pre and post
independence Nigeria on October 1% 1960, every administration has
promised to address corruption, up until now, there been no serious
progress made in this regard.”>

Like South Africa, corruption manifests itself in every facet of public
and private sector in Nigeria since 1960. The Economic and Financial
Crimes Commission (EFCC) is one of the anti-corruption agencies in
Nigeria, in 2012 asserts as follows:

“corruption in the public sector remains a sore spot in Nigeria’s quest to instil
transparency and accountability in the polity. The failure to deliver social
services, the endemic problem of the power supply and the collapse of
infrastructure are all linked with corruption.”

Lamenting the effect and evil of corruption in societal
underdevelopment, the late Kofi Anan said:

“This evil phenomenon (corruption) is found in all countries — big and small,
rich and poor - but it is in the developing world that its effects are most
destructive. Corruption hurts the poor disproportionately - by diverting funds
intended for development, undermining a government’s ability to provide
basic services, feeding inequality and injustice, and discouraging foreign
investment and aid. Corruption is a key element in economic
underperformance, and a major obstacle to poverty alleviation and
development."75

Over the years, the quality of life of the common man in Nigeria has been
and is still negatively impacted by corrupt leaders through corruption in
Nigeria. In this regard, the general opinion across Nigeria is that
corruption is traceable to all tiers of governments in the country because
Nigeria is famous for high profile corruption.”®

71 Ogbeid “Political Leadership and Corruption in Nigeria Since 1960: A Socio-
economic Analysis” 2012 Journal of Nigeria Studies 1.

72 Adesina “Nigeria and the burden of corruption” 2016 Canadian Social
Science 12.

73 Tignor “Political corruption in Nigeria before independence” 1993 The
Journal of Modern African Studies 176.

74 Ishaka “Corruption, conflict and national development in Nigeria” 2018
Veritas international journal of entrepreneurship development 16-17.

75 Anan United Nations Convention Against Corruption (2004) iii.

76 Amundsen Good governance in Nigeria a study in political economy and donor
support (2010) 1.
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The former military head of state and also President of Nigeria for two
consecutive terms who himself is not free from corruption, Olusegun
Obasanjo abridged the corruption scenario in Nigeria in the following
words:

“The story of my country Nigeria is fairly well known. Until 1999, the country
had practically institutionalized corruption as the foundation of governance.
Hence institutions of society easily decayed to unprecedented proportions as
opportunities were privatized by the powerful. This process was
accompanied, as to be expected, by the intimidation of the judiciary, the
subversion of due process, the manipulation of existing laws and regulations,
the suffocation of civil society, and the containment of democratic values and
institutions. Power became nothing but a means of accumulation and
subversion as productive initiatives were abandoned for purely administrative
and transactional activities. The legitimacy and stability of the state became
compromised as citizens began to devise extra-legal and informal ways of
survival. All this made room for corruption.”77

The Nigeria corruption situation, just like in Madagascar, South Africa,
Somalia and Tanzania, can best be qualified as the criteria of systemic
corruption, reason being that corruption is a daily life occurrence in
Nigeria, it is tolerated, accepted, and institutionalised in a greater
proportion in a way that both the giver and receiver of bribes have
internalised and supported that behaviour.”®

The major hot spots in corruption in Nigeria is identified in the
following areas but are not limited to the following:

“intentional distortion of financial records; misappropriation of assets
whether or not accompanied by distortion of statement; payment for
contracts of jobs not executed; ten percent kick backs from contracts
awarded; intentional loss of receipts and mutilation of account documents;
insertion of fictitious names in the payment voucher and the amount
involved paid to unauthorized persons; using government official letter head
paper to order for goods for private use purporting that it belongs to
government; paying public cheques into private account for any reason best
known to the officer.””°

7 Nigeria corruption Index

The 2018 Corruption Perception Index puts Nigeria at 144 least corrupt
nation out of 175 countries as shown below, according to Transparency
International. This means that corruption rank in Nigeria on the average

77 Obasanjo Nigeria: From pond of corruption to island of integrity a lecture
delivered by him at the 10th Anniversary Celebration of Transparency
International, Berlin, November, 7 2003.

78 Aluko “The institutionalization of corruption and its impact on political
culture and behaviour in Nigeria” 2002 Nordic journal of African Studies
396.

79 Agenyi “Corruption in some public sectors: Implications for sustainable
socio-economic development in Nigeria” 2009 NASHER journal 128- 134.
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is 121.48% from 1996 until 2018, culminating in an all high level of 152
in 2005 and a record low of 52 in 1997.8°
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8 Cleaning corruption mess in Africa

The African Union has provided both legal and institutional mechanisms
in its Convention to combat corruption in Africa, it is noted however that
these mechanisms provided by the AU may not be able to achieve this
aim since corruption is systemic in Africa.8! Legal and institutional
mechanisms must combine with collective involvement of all people; put
differently, there must be social involvement or social empowerment in
the fight against corruption.8? Social empowerment includes the
protection of political and economic resources available to ordinary
citizens.8> Additionally, social empowerment involves making sure that
civil society is fortified with a view to strengthening political and
economic vitality which ultimately culminates in providing an orderly
routes of access and rules of interaction between state and society.84 It
is submitted that in circumstances where social empowerment succeeds,
it may not completely eradicate corruption, it will however provide the
necessary support for institutional reforms and help institutionalise
reform for the long term by linking it to lasting interests contending in
active political and social processes.85

80 Nigeria Corruption Rank 2019 Data https://www.tradingeconomics.com/
Nigeria (accessed 2019-27-5).

81 Opeoluwa A Human Rights Approach To Combating Corruption In Africa:
Appraising The AU Convention Using Nigeria And South Africa (LLM
dissertation 2005 UP) 34.

82 Johnston “The Search for Definitions: The Vitality of Politics and the Issue of
Corruption” 1996 International Social Science Journal 85-104.

83 Johnston 85.

84 Johnston 83.

85 Johnston 83.
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9 Approaches to cleaning up corruption in
Nigeria and South Africa

9 1 The fourth industrial revolution approach (4IR)

The fourth industrial revolution, (4IR) explains and depicts a situation
where people move between artificial intelligence (Al) and offline reality
with the assistance of interlinked technol ogg/ which helps humans to
manage their daily lives and activities.®® The various industrial
revolutions have chronicled chequered history. The (1°TIR) changed the
course of human history and economy from an agrarian and handicraft
economy to that of industry and machine manufacturing dominance; the
2"9IR) brought with it o1l and electricity which fastened abundance of
production; while the (3r IR) ensured that (IT) information technology
was utilised to automate productlon‘87 It is submitted that, each
industrial revolution is viewed as a separate advent, however, all the
three revolutions are perceived as several phenomena building upon the
creativity of the previous revolution which brings with it more advanced
forms of production.

In line with the 4IR, the University of Pretoria (UP) has become the first
University in the continent of Africa to hire the services of the first client
robot working at the University library; according to UP, “the
introduction of the robotic librarian is in keeping with its focus on
evolving in line with the fourth industrial revolution.”®® In addition, UP
hosted its Tuks Robot Race Day, with over seventy autonomous robotlc
vehicles competing for sports. The robotic librarian is called leby
interacts with all the library users and visitors on wheelchairs.® leby
commenced employment in the UP main library on Tuesday, 28 May
2019, “having over 60 sensors, cameras and software integrations that
enable her to receive and process various commands and requests. She
boasts a tablet integrated on her chest area for manual input. Her brain
is connected to Watson, IBM’s question- answermg computer system,
which processes queries directed at leby

Without advocating for the loss of employment to robots in the public
and private sectors of the economy, Nigeria and South Africa can borrow
a leaf from the University of Pretoria and take advantage of the 4IR by
robotising all of their governments institutions to monitor and report
cases and incidents of corruption or even the intent to perpetrate corrupt
act; South Africa can install the use of robots in all of its chapter nme
mstltutlons,91 and other state owned enterprises (SOEs) in the country

86 Miller “Natural Language: The User Interface for the Fourth Industrial
Revolution” 2016 Opus Research Report 3.

87 Min Xu The Fourth Industrial Revolution: Opportunities and Challenges
2018 International Journal of Financial Research 90.

88 Admire “University of Pretoria employs Watson-powered robotic” 2019 1.

89 Admire 1.

90 Admire 1.
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while Nigeria can do same in all of its government parastatals.®> This will
ensure governmental openness and fidelity at all spheres of government
because before corruption takes place, the robots would have exposed
the fraud and the officials involved.

Prof. Tawana Kupe, University of Pretoria vice-chancellor and principal, with
Libby in South Africa,’?

As can be seen above, Prof. Kupe interacting with Libby for a possible
instruction on the task the VC wants Libby to carry out for him.

9 2 The print, electronic and other social media platform
approach

All forms of media act as institution for checks and balances in all facet
of societal activities because the media can curb corruption.% On top of
this, modern societies and the media serve as external monitor in
fighting corruption.% The media further ensures compliance with
procedural, democratically enacted legislations, values, and norms.

91 Chapter 9 State Institutions Section 181(1) of the South African
Constitution.

92  Sturesson State-Owned Enterprises Catalysts for public value creation? (2015)
1.

93 Broadcasting Organisation of Nigeria (BON), Bureau Public Enterprises
(BPE), Bureau of Public Procurement (BPP), Central Bank of Nigeria (CBN)
etc.

94 Admire 1.

95 Christopher “Free to Expose Corruption: The Impact of Media Freedom,
Internet Access, and Governmental Online Service Delivery on Corruption”
2016 International Journal of Communication 4702-4703.

96 Brunetti “A free press is bad news for corruption” 2003 journal of Public
Economics 1803.
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Although, the media does not possess the constitutional legitimacy and
powers like the three arms of government to impose sanction for the
misconduct of corrupt public officials; they however influence public
control indirect};y,97 by holding political decision makers accountable for
their actions;”® strengthen checks and balances between equally
powerful actors i.e horizontal accountability;*® providing a civic forum
for voicing complaints and contribute to forming public opinion;
providing information about corruption, contributing to a general climate
of transparency within society, curbing corruption on both systemic and
individual levels;'%° by having a preventive effect and highlighting the
magnitude of external rewards through bribes and high severity of
punishment. '0!

Finally, a nation communicates with itself and the rest of the world
through the mass media because it is through the media authorities
within a state sense and see the challenges and desires of the people they
are constitutionally and democratically legitimised to serve. On the other
hand, it is through the media that the citizens notice the strength, power,
sincerity, capacity and policies of those in the position of authority
because

“A popular government without popular information or the means of
acquiring it is but a prologue to a farce or a tragedy; or perhaps both.
Knowledge will forever govern ignorance; and a people who mean to be their
own governors must arm themselves with the power that knowledge
brings.” 102

9 3 Philosophical approaches to cleaning up corruprion

The motivation to clean up corruption from Nigeria and South Africa in
particular and in Africa in general require effective, accountable
leadership and political will rather than by actual or real interest in the
efficacy of a country’s political and economic institutions;'%> reason
being that “corruption goes with power ... therefore to hold any useful
discussion on corruption; we must first locate it where it properly belongs
~ in the ranks of the powerful.”1%4

97 Stapenhurst “The Media’s Role in Curbing Corruption” 2000 World bank
institute 20-21.

98 Norris “Giving voice to the voiceless: Good governance, human
development & mass communications” 2002 New York, NY: United Nations
Development Programme 15.

99 Camaj “The media’s role in fighting corruption: Media effects on
governmental accountability” 2012 The International Journal of Press/
Politics 26-27.

100 Kolstad “Is transparency the key to reducing corruption in resource-rich
countries?” 2009 World Development 521-532.

101 Becker Crime and punishment: An economic approach (1974) in Becker,
Essays in the economics of crime and punishment 1-54.

102 Kilimwiko “The Role of the Media in Fighting Corruption” in Investigative
Journalism in Tanzania 1996 Arusha Tanzania 73.

103 John “Bureaucratic Corruption in Africa: The Futility of Cleanups” 1996 The
Cato journal 7.
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Under this segment, the article tries to argue and elucidate the real
character of corruption using philosophical approaches.

9 3 1 Utilitarian approach to eradicating corruption

The utilitarians are of the view that human beings should behave or act
in a moral way that will result in the best outcomes.!%> On the other
hand, the deontologists maintain that people should adhere to certain
rules with a view to militating against acts of corruption.'?®

The utilitarian approach emphasises greatest happiness for the
majority of the people, it can be deduced therefore that anyone cut in an
act of corruption will give little or no attention to any laws and rules
forbidding corruption because actions are considered right when they
produce happiness, not the doer’s happiness, but the greatest amount of
happiness altogether for the populace.!?” To this end, actions are right
when the actions result into or promote happiness and the actions are
wrong when the actions do not promote happiness.!®® The logical
conclusion from the preceding argument is that if corruption does not
advance pleasure or prohibit pain for the commonwealth good they are
not morally wrong from a utilitarian point of view and the utilitarians
would say that corruption is valid when it benefits more individuals in a
society than it harms.!99

9 32 Deontological approach to eradicating corruption

The deontologists believe that in matters relating to corruption, the judge
or the court will consider the issues differently, depending on the rules of
reasoning or interpretation of the relevant laws. To the deontologists,
rules, commandments, laws and codes of practice act as moral
compasses, as a result, deontologists ascribe to strict rule-based morals
when dealing with public monies. It is for this reason that Blanchard
opined that:

“Deontologists have shown a fidelity to actual moral judgment that is
probably closer than that of any other contemporary school. They have
argued with great force that moral judgments are really judgments, not
expressions of feelings only, and here — for whatever it is worth — common
sense is undoubtedly on their side.”!10

104 Achebe The trouble with Nigeria 1993 http://www.vanguardngr.com/2013/
05/achebe-the-icon-and-greatest-anti-corruptioncrusader/ (accessed 2019-4-
6).

105 The most important classical utilitarians are Jeremy Bentham (1748-1832)
and John Stuart Mill (1806-1873).

106 Vorster “Fighting corruption — a philosophical approach” 2003 Die Skriflig/
In Luce Verbi 651 .

107 Mill Utilitarianism (1907) 9.

108 Mill 108.

109 Ashley “A bitter pill must be swallowed: An ethics based view of corruption”
2013 Arkansas journal of Social Change and Public Service 1.

110 Vorster “Fighting Corruption- A philosophical Approach” 2013 In die
Skriflig/ In Luce Verbi 47(1) 4.
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From the above reasoning, it is submitted that, a deontological
perception of corruption requires a meticulous care to moral norms and
their relation to conscience in the human mind.

10 Way forward in Nigeria and South Africa:
developing a corruption plan

Corruption builds and brings an environment that becomes corruption-
friendly.!'! In Nigeria,!!'? and SA,'!'> the endemic poverty, collapsed
public institutions and the decaying moral values must be viewed and
perceived against the backdrop of the desires for materialistic gains by
few individuals in the position of authority. The role anti-corruption
mechanisms have played in the fight against corruption cannot be over
emphasised by adopting preventive measures in addition to criminal law
measures, creating a mutual evaluation mechanism to monitor
implementation and encourage international cooperation, and
recognising the important role for civil society in the fight against
corruption,114 however it is imperative to stress that a long-term
programme is required to improve and strengthen moral renewal and
awareness of the entire population in Nigeria and South Africa. Creating
awareness and moral renewal will require a well-informed programme
managed by the government with special contributions by the civil
society directed towards in inculcating values and practices built on
honesty, integrity and responsibility. Although, a corruption prevention
programme is a proactive idea modelled to radically reduce corruption,
it does not completely eradicate the incidence of corruption in any
society or organisation. Precedent upon the foregoing, the paper
reproduces verbatim the understated programme plan for Nigeria and
South Africa.!!®

10 1 The offender

This refers to the corrupt person, i.e. the person who demands and
receives bribes or gratification for carrying out his normal paid duties. A
corruption prevention plan developed in line with the offender would see
to it that they would be caged through laws and rules making it difficult
for them to intervene in official business. Similarly, the strict
enforcement of the laws and rules in official business must be a priority.

111 Vorster 7.

112 Rawlings “Understanding Corruption in Nigeria and its Implications to
National Security and Sustainable Development” 2013 IOSR journal Of
Humanities And Social Science 64.

113 Manyaka “The Phenomenon of Corruption in the South African Public
Sector: Challenges and Opportunities” 2014 Mediterranean journal of Social
Sciences 1572.

114 Brandolino “Fighting corruption: The role of diplomacy and International
agreements” 2001 The journal of public inquiry 11-12.

115 Mclaughlin and Muncie Controlling Crime (2001) 62-63.
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10 2 The victim

This refers to the person who (in the case of bribery for instance) gives
either willingly or unwillingly. The victim is often forgotten or even
neglected in the incidence of bribery, as an aspect of corruption.
However, without willing or comprising victim there would be no
corruption in the first place. Developing a prevention plan along this line
would encompass clearly laid out and strictly enforced sanctions against
victims in corruption cases. It is important to add that the victim may be
the society, organisation, or the citizenry. The problem in this case is that
the application of sanctions is usually difficult as the ‘victim’ here may
not even be aware of what is going on. In other words, there are
instances where gullible persons are made “victims” thereby suffering
what they are unaware of.

10 3 The environment/community

This refers to the place where corruption takes place. It can be the office,
church, school, the community or indeed the highway. Developing
corruption prevention plan in this section would centre on giving officials
better incentives such as improved salaries, allowances and promotions
as when due. Again, this should be explicitly formulated code of conducts
with sever and swift execution of sanctions.!!®

11 Conclusion

“By justice a kin_g gives a country stability, but those who are greedy for bribes
tear it down.”!!

Reducing corruption to a sustainable level is feasible in Nigeria and South
Africa, however, it requires a direct attack because systemic and
institutional challenges require a solid social grounding to succeed and
sustain over a long period of time; in this connection, fight against
corruption does not require only the ability to detect, deter and punish
corrupt acts but also needs the long-term formulation of a system of
public order and transparency in government.''®

The article provided an analysis of the corruption clean up in Africa,
using Nigeria and South Africa as the case study. Corruption exists in
Nigerian and South African public sectors is no longer news, but what
may be news are the problems and opportunities that could be harnessed
more beneficially to bring to the barest minimum the extent and level of
corruption in both countries. In addition, the paper also agrees that both
Nigeria and South Africa public sectors have sound legal frameworks and
strategies to fight corruption to a stand still, but the problem remains the

116 Mclaughlin 3.

117 The King James Bible Proverbs Chapter twenty nine verse four.

118 Antonio “The Global Programme Against Corruption” 2004 United Nations
Anti-corruption ToolRit 22.
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failure to comply with those processes and procedures as a result of the
insufficient governmental dedication and devotion that provides chances
for immoral, unlawful and/or corrupt practices.' 19

The article argued that corruption poses a serious obstacle to
sustainable economic, political and social progress in the African
continent in general but to Nigeria and South Africa in particular in every
areas of development. Corruption has eroded transformation and
competitiveness in Nigeria and South Africa, thereby giving space to
bribery.'?° Governments officials divert public funds meant for the
promotion of the wellbeing of people for their individual purposes. As a
result of what has been said, corruption has brought severe and acute
growth in income and wealth inequality for many years in both countries
under examination. On top of this, it was submitted that corruption in a
greater dimension will hindering the possibility of achieving the 2030
Sustainable Development Agenda. This is corroborated with the need to
intensify concerted drive to improve leadership frameworks, strengthen
actions to hold public servants accountable, to improve, prevent, detect
and sanction corruption by all means possible. It was also opined that the
fight against corruption requires all hands to be on deck which must be
approached holistically with coordinated efforts.

Finally, the role of the media is vital in creating public awareness,
promote integrity, detect, and report acts of corruption. The media owe
an obligation to the people they serve because a successful action against
corruption depends on the information disseminated by the media. To
this end, media gives information on corruption, its sources,
repercussion and possible solutions; additionally, media can investigate,
detect and report incidences of corruption, bringing corruption cases into
the public space and instituting judicial prosecution.

119 Manyaka 1579.

120 Angel “Putting an end to corruption” 2016 Organisation for economic co-
operation and development 1.

121 Organisation for economic co-operation and development (OECD) (2018),
The Role of the Media and Investigative Journalism in Combating
Corruption  https://www.oecd.org/corruption/The-roleof-media-and-investi
gative-journalism-in-combatingcorruption.htm (accessed 2019-6-6).



90 2020 De jure Law journal

Is the requirement of integration of the
bride optional in customary marriages?
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SUMMARY

Section 3(1) of the Recognition of Customary Marriages 120 of 1998
provides for the requirements for a valid customary marriage entered into
after the commencement of the Act. The requirements are, the parties
must be 18 years of age or above; they must consent to being married
under customary law and the marriage must be negotiated and entered
into or celebrated in terms of customary law. The result of entering into or
celebrating a customary marriage is the bride be integrated into her new
family. The question is, may the parties agree to waive the integration of
the bride? This depends on whether this is a dispensable or indispensable
requirement. The article forwards two school of thoughts; the first favours
the view that integration of the bride is dispensable, whereas the second
forwards the view that integration of the bride is indispensable. These two
schools are analysed using largely case law. The article begins from the
premise that integration of the bride is an indispensable requirement. This
being said, it forwards the view that integration comprises many events,
some of which are dispensable; one of these event is the handing over of
the bride, which cannot be waived.

1 Introduction

The recent judicial and popular treatment of customary law creates the
impression that there exist uncertainty regarding various aspects of
customary marriages; central to this uncertainty is the question of when
is a valid customary marriage concluded? This perceived uncertainly is
further fueled by the fact that, in South Africa, various ethnic groups
differ in practices. Nonetheless, there are common practices such as the
negotiation and payment of ilobolo. Does finalisation of ilobolo alone
conclude a valid customary marriage? Is there a need for further
practices such as the handing over of the bride or the integration of the
bride? Is it permissible for parties to omit any of the practices? In
addition, what are the consequences should any of the practice be
omitted? In light of various judicial decisions, some recent, answers to
these questions are not unanimous.

The purpose of this article is to investigate whether, under customary
law, the parties may waive the requirement of integration of the bride. It
will focus heavily on how the courts have approached matters dealing
with this topic. It will open by introducing the two schools of thoughts to
integration of the bride. The first school argues that integration of the

How to cite: Sibisi ‘Is the requirement of integration of the bride optional in customary marriages?’
2020 De jure Law Journal 90-103
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bride is a dispensable or variable requirement that parties may waive if
they so choose. The second school argues the opposite - that integration
of the bride is an indispensable requirement. Below it will be shown that
our courts have not settled on any school.

The decision in Mabuza v Mbatha,' is central to the question of
integration of the bride. Courts that have purported to follow the latter
decision interpret it as authority for the view that integration of the bride
in dispensable. Below, it will be argued that this is an incorrect
interpretation of the judgment. It will show that the judiciary, especially
the Supreme Court of Appeal (SCA), has not reached certainty on this
matter. This will be illustrated using two decisions of the SCA that are
opposed to each other. This article take the position that the integration
of the bride is an indispensable requirement that comprise various
preliminaries, some of which may be waived, varied or abbreviated,
however, complete waiver is 1mpermlss1b e. Among these prel 1mmar1es
is the physical handing over of the bride,? which cannot be waived.’

2 Statutory requirements for a valid customary
marriage

Section 3(1) of the Recognition of Customary Marriages Act (the
Recognition Act)* provides for the requirements for a vahd customary
marriage entered into after the commencement of the Act.® In order to
be valid, the marriage must meet three requirements: the parties must
both be 18 years or above,® they must consent to be married in terms of
customary law,” and the marriage must be negotiated and entered into
or celebrated in accordance with customary law.®

The first requirement is straightforward. Whereas the second
requ1rement can be a subject of dispute before courts. In Maropane v
Southon,” the court had to determine whether the parties had consented
to being married in terms of customary law. The court held that b%
initiating ilobolo negotiations, an integral part of a customary marriage,
the parties had consented to being married in terms of customary law. !
It is the third requirement that has been, and continues to be, debated

Mabuza v Mbatha 2003 4 SA 218 (C).

Bekker and Rautenbach Introduction to Legal Pluralism in South Africa
(2014) 52.

Fanti v Boto and others 2008 (5) SA 405 (C) para 22.

Recognition of Customary Marriages Act 120 of 1998 (the Recognition Act).
The commencement date is 15 November 2000.

S 3(1)(a)(i) of the Recognition Act.

S 3(1)(a)(ii) of the Recognition Act.

S 3(1)(b) of the Recognition Act.

Maropane v Southon (755/12) [2014] ZASCA 76 (24 May 2014).

0 In this regard see Maithufi and Bekker “The Recognition of Customary
Marriages Act of 1998 and its impact on family law in South Africa” 2002
CILSA 182 187.

11 Maropane v Southon supra, para 28.

DN —

—~ 000 N0 UL W



92 2020 De jure Law journal

about by lawyers, judges and academics - that is whether a customary
marriage was negotiated and entered into or celebrated in accordance
with customary law. 12 Although the Recognition Act is unequivocal about
this requirement, however it is silent on how exactly the marriage should
be “negotiated” and “entered into” or “celebrated” in accordance with
customary law. The reason for this omission lies in our beautiful rainbow
nation and the different ethnic groups of South Africa.!? As it has been
pointed out above, different ethnic groups celebrate marital unions in
their unique ways; even within the same ethnic group, practices do
differ.'* Therefore no good could have been achieved in the legislature
prescribing how a customary marriage should be celebrated; such would
have been in ignorance of the living and flexible nature of customary law.
Further, it would not have been in keeping with the principle of deference
when it comes to the treatment of customary law as emphasised by the
Constitutional Court in Shilubana v Nwamitwa.'® In Mbungela v MRabi the
Supreme Court of Appeal reiterated:

“The Constitutional Court has cautioned courts to be cognisant of the fact that
customary law regulates the lives of people and that the need for flexibility
and the imperative to facilitate its development must therefore be balanced
against the value of legal certainty, respect for vested rights and the protection
of constitutional rights. The courts must strive to recognise and give effect to
the principle of living law, actually observed customary law, as this constitutes
a development in accordance with the ‘spirit, purport and objects’ of the
Constitution within the communitym”]

This being said, it is accepted that “negotiated” is associated with
negotiations for the payment of ilobolo. ' "What is required is that the two

12 See also Motsoatsoa v Roro [2011] 2 SA 324 (GS]) para 10 where the court
states that a factual determination must be carried out in order to
determine whether the requirements of s 3(1)(b) are present.

13 Maropane v Southon supra, para 35.

14 Nkosi, Customary marriage as dealt with in Mxiki v Mbata in re Mbata v
Department of Home Affairs and others (GP) (unreported case no A844/2012,
23-10-2014) (Matojane ) Feb 2015 DR Feb available at http://www.derebus.
org.za/customary-marriage-as-dealt-with-in-mxiki-vmbata-in-rembata-v-de
partment-of-home-affairs-and-others-gp-unreported-case-noa8442012-23-
10-2014-matojane-j/ accessed on 13 September 2019; see also Nkosi and
Van Niekerk “The unpredictable judicial interpretation of section 3(1)(b) of
the Recognition of Customary Marriages Act 120 of 1998: Eunice Xoliswa
Ngema v Sifiso Raymond Debengwa (2011/3726) [2016] ZAGPJHC 163 (15
June 2016)” 2018 THRHR 345, 348; see also Mbungela v Mkabi unreported
case number 820/2018 of 30 September 2019 (SCA) para 17 wherein
variations in local practices are acknowledged.

15 Shilubana v Nwamitwa 2008 9 BCLR 914 214 (CC) para 49.

16  Mbungela v Mkabi supra, para 18.

17 Himonga and Nhlapo African Customary Law in South Africa: Post-Apartheid
and Living Law Perspectives (2014) 103. At this state one must pause to
point out that ilobolo is referred to by other names, depending on the
ethnic group involved, such as bogadi, bohali, xuma, lumalo, thaka, ikhazi,
magadi or emabheka (section 1 of the Recognition of Customary Marriages
Act); Bekker and Rautenbach Introduction to Legal Pluralism in South Africa
(2010) 57; Maithufi and Bakker 186.
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families negotiate and reach an agreement on the payment of ilobolo.'®
The ilobolo need not be paid in full; partial payment suffices.!® Whether
a valid customary marriage mag/ result, where no payment has been
made towards ilobolo is unclear.?® However, in Fanti v Boto,?! the Cape
High Court found that a marriage was invalid because, inter alia, no
lobolo had been delivered.?? This judgment has been criticised for not
paying attention to the requirements of a customary marriage as set out
in the Recognition Act despite the year of the alleged marriage being
2005.27 It is submitted that the groom’s emissaries must pag something;
otherwise, the negotiations would be an exercise in futility.**

llobolo is merely one of the indispensable essentials of a customary
marriage.'25 Reaching an agreement on ilobolo does not, on its own,
conclude a customary marriage.26 The purpose of ilobolo is not to ‘buy’
the bride. Any alignment to this view is demeaning as it drives the
unacceptable perception, still held by unscrupulous individuals of various
racial and ethnic groups, that women are a possession. Rather, ilobolo is
a show of love, sacrifice and respect. It builds relations between the two
families. It stems from the old age saying that “... where your treasure is,
there the desires of your heart will also be”.27

In addition to the negotiation, the marriage must also be “entered
into” or “celebrated” in accordance with customary law. It is submitted
that entering into or celebrating a marriage is one of the same thing. This
must follow the ilobolo negotiations and at least partial payment thereof.
As stated above, each ethnic group has its own way of entering into a
customary marriage. Regardless of how a customary marriage is entered
into, the result must be the integration of the bride into the groom’s
family. In other words, the entering into or celebration of a customary
marriage results in the integration of the bride into the groom’s family.

18 Ngema “Considering the Abolition of llobolo: Quo Vadis South Africa?” 2012
Speculum Juris 30, 35; Bekker and Rautenbach 52.

19 NKosi; see also Modiko v Sethabela unreported case number 4856/2016 FSB
(4 August 2017) para 10.

20 Nkosi and Van Niekerk 346 submit that it was possible for the bride’s family
to waive the right to ilobolo; Bayi and Hawthorne “Colonialisation of lobolo”
2018 THRHR 576, 588 submit that the handing-over of the bride will only
take place after partial or full performance of the ilobolo agreement.

21 Fantiv Boto supra.

22  Fanti v Boto supra, para 28; Ndlovu v Mokoena 2009 (5) SA 400 (GNP) para
11 endorses Fanti v Boto in that ilobolo is one of the essentials of a
customary marriage which non-compliance render a marriage invalid.

23 Bekker and Rautenbach 56.

24 Hlophe “The KwaZulu Act on the Code of Zulu Law, 6 of 1981 - a guide to
intending spouses and some comments on the custom of lobolo” 1984
CILSA 164 166; see also Himonga and Nhlapo 103; Fanti v Boto supra, para
28.

25 Fantiv Boto supra, para 20.

26 Himonga and Nhlapo 97; Ndlovu v Mokoena 2009 (5) SA 400 (GNP).

27 This saying stems from the Bible. See the book of Matthew 6:21.
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This leads to a provocative question regarding the integration of the
bride. The question is whether it is permissible for the parties (bride and
groom or their families) to waive the integration - after all, it is a
requirement that the partles must consent to be married to each other in
terms of customary law.?® In other words, can the parties agree that their
customary marriage shall be concluded on reaching an agreement on
ilobolo? Alternatively, that the handing over will occur at the bride’s
residence and not the physical handing over where the bride is
accompanied to the groom’s residence. The point of departure is this: for
a customary marriage to be valid, it must comply with customary law.
Therefore, the real question is whether customary law permits the
waiving of the requirement of integration of the bride.

3 Judicial approaches to integration of the bride

Fortunately, there is a relatively rich pool of decided cases dealing with
the requirement of integration of the bride in customary marriages.
These cases follow the two schools of thought. To reiterate, the first
school argues that the requirement is dispensable and may be waived by
the parties;*” and the second school %ues that the requirement is
indispensable and must be complied with.”” What is very strange about
these schools of thought is that they may be drawn from the same case
as authorlty The case is Mabuza v Mbatha. This case is discussed below
followed by notable cases in the respective schools of thought.

3 1 Integration of the bride as a dispensable requirement

The notion that the integration of the bride is a dispensable requirement,
which the parties may, if they so decide, waive, is attributable to Mabuza
v Mbatha. Although, as it will be argued below, this case lends itself to
both schools of thought, most court decisions that purport to follow it do
so on the premise that the integration of the bride is a flexible
requirement.

In Mabuza v Mbatha the plaintiff (the w1fe) sought, among others, a
decree of divorce as well as ancillary relief.> She alleged that she and the
defendant had concluded a valid Swati customary law marriage. The
defendant opposed the action arguing that there was no valid marriage
as the Ukumekeza custom had not been performed. Ukumekeza is an old-
age Swati practice that also involved the bride appearing naked before

28 S 3(1)(a)(ii) of the Recognition Act.

29  MkRabe v Minister of Home Affairs 2016 ZAGPPHC 460 (9 June 2016).

30 Ngema v Debengwa unreported case no 2011/3726 GJ (15 June 2016);
Dalasile v Mgoduka and another unreported case no 5056/2018 ECM
(2 October 2018).

31 Bekker “Integration of the Bride as a requirement for a Valid Customary
Marriage: Mkabe Minister of Home Affairs [2016] ZAGPPHC 460” 2018 PER/
PELJ17.

32 Mabuza v Mbatha supra, para 1.
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her female in-laws.?> It was not in dispute that the parties started their
relationship in 1989. This relationship soon resulted in pregnancy in
September 1989. Two months later, the respondent’s family approached
the plaintiff's family to discuss the payment of damages and ilobolo.>*
The ilobolo was fixed at R2500 and subsequently paid in full by the
defendant.”® In 1992, the plaintiff was officially handed over by her
family to the defendant and they lived like husband and wife.?® Around
June of year 2000, the relationship between the parties deteriorated and
could not be restored.

The court accepted that according to isiSwati (both parties were Swati)
customary law, there were three requirements for a valid customary
marriage: the payment of ilobolo, ukumekeza and the formal handing
over of the bride to the bridegroom’s family.>” It was common cause that
these requirements had been met except ukumekeza. Was ukumekeza a
sine qua non? Both the parties answered this in the affirmative; the
plaintiff explained that, essentially, they regarded themselves as
married. She regarded herself as the defendant’s wife and the defendant
regarded her as his wife. She had all the benefits of being the defendant’s
lawful wife.>8 Further, the defendant had said that he was happy with the
type of marriage that they had and there was no need for ukumekeza.>’

The defendant testified that non-compliance with ukumekeza was a
fatal blow to the validity of a Swati customary marriage.*° He also denied
that he had waived ukumekeza.*' He added that ukumekeza had not taken
place because the plaintiff did not co-operate. He failed to address the
court as to the manner in which the plaintiff did not co-operate.*? The
court also pointed out the following: the defendant had on numerous
occasions referred to the plaintiff as his wife,*> and he had previously
sought a divorce in terms of customary law.** The defendant could not
explain this, instead he “was very evasive” and unable to “proffer any

33  Mabuza v Mbatha supra, para 2. One must caution against this misguided
reference to ukumekeza. What really happens is that the bride,
accompanied by maidens, will sing around the kraal at the groom’s
residence.

34 The damages related to the fact that the defendant had impregnated the
plaintiff out of wedlock. See para 4.

35 Mabuza v Mbatha supra, paras 4 and 7.

36 Mabuza v Mbatha supra, paras 4 and 7.

37 Mabuza v Mbatha supra, para 9.

38 Mabuza v Mbatha supra, para 8.

39 Mabuza v Mbatha supra, para 9.

40 Mabuza v Mbatha supra, para 17.

41  Mabuza v Mbatha supra, para 17.

42  Mabuza v Mbatha supra, para 17.

43  Mabuza v Mbatha supra para 18. The defendant had deposed to an
opposing affidavit in terms of the Domestic Violence Act 116 of 1998 and in
that affidavit, he referred to the plaintiff as his wife that he had married
according to custom.

44  Mabuza v Mbatha supra, para 5.
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sensible explanation”. In the court’s view, he was “being economical
with the truth. "4

The court held that the practice of ukumekeza has no doubt evolved
and could thus be waived.*® The court found that there was, in fact, a
valid isiSwati customary marriage between the plaintiff and the
defendant.*” The court went on to note that prior to the Constitution of
1996, customary law was not allowed to develop and therefore take its
rightful place‘48 It was onlc;/ recognised if it was not repugnant to public
policy or natural justice.*’ With the advent of a supreme Constitution
based on equality, any form of discrimination cannot be countenanced.
Any cultural practice that fell short of the spirit, purport and object of the
Bill of Right had to be d(—:‘veloped.f’O Whether the court developed isiSwati
customary law in as far as the practice of ukumekeza is concerned is
unclear.

It has been pointed out above that the court found that in terms of
isiSwati customary law there are three requirements for a valid marriage:
ilobolo, ukumekeza and the formal handing over of the bride. Accordingly,
the court was of the view that ukumekeza and the formal handing over of
the bride were two distinct requirements. The court settled with
ukumekeza as the integration of the bride into the groom’s family and the
handing over as a separate act. The finding that parties may waive
compliance with ukumekeza inevitably led to the conclusion that parties
could waive compliance with the integration of the bride into the groom’s
family.

It is submitted that the finding above is flawed because it loses sight of
the fact that customary marriages are not a once-off event, but a process
of many events or prt—:‘liminaries.f’1 It is submitted that the correct
position is that in terms of isiSwati customary law, the requirements for
a valid marriage are ilobolo and the integration of the bride.>? These
requirements are non-dispensable.®> However, the integration of the
bride comprises a series of event, some of which may be waived,
condoned or abbreviated by the parties.54 For instance, in isiSwati
customary law, the necessary integration rituals that must be observed
include, among others, ukumekeza and the handing over of the bride. It

45 Mabuza v Mbatha supra, para 20.

46  Mabuza v Mbatha supra, para 25.

47  Mabuza v Mbatha supra, para 27.

48 Mabuza v Mbatha supra, para 28.

49  Mabuza v Mbatha supra, para 28.

50 See also Sibisi “Breach of promise to marry under customary law” 2019
Obiter 340 341.

51  NKosi; see also Himonga and Nhlapo 97.

52  Bekker 9.

53 1t is essential to point out that these requirements are uniform in all
customary marriages, however the ethnic groups approach integration
differently.

54 Mbungela v MRkabi unreported case number 820/2018 of 30 September
2019 (SCA) para 21.
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is open for the parties to waive ukumekeza, being one event towards the
integration of the bride.®> However, it is not open to parties to waive
compliance with the entire integration requirement. At least some aspect
of integration must be complied with. In the words of Professor Bekker
“It is not the essential requirements that can be waived but rather the
rituals associated with the essential requirements.”56 The judgment is
also criticised for overlooking the real issue.®” According to Bekker, the
real issue was whether the bride had been integrated into her in-laws and
not vg/gether ukumekReza is practiced differently than what it was centuries
ago.

3 2 A symbolic handing over of the bride

What should be observed is that the bride must at least be handed over
to her in-laws in compliance with the integration requirement. This has
to take place at the groom’s home.”® The bride is welcomed and
counselled by her in-laws. A beast is slaughtered; gull may be smeared or
anointed on her. The families celebrate this occasion. This way she is
integrated.® With this said, and taking into account the flexible nature
of customary law,®! has customary law evolved to such an extent that a
bride may now be integrated into the groom’s family at her own
residence? In other words, may the families agree that the bride will not
be physically handed over; instead, a “symbolic handing-over” will be
preferred.

In Sengadi v Tsambo; In re Tsambo,°? the court set precedent symbolic
handing over. The Sengadi v Tsambo case follows the death of popular
rapper HHP (Jabulani Tsambo). The deceased met the applicant during
their days at the Witwatersrand University. They soon cohabited. A few
years into their relationship, the deceased’s father dispatched a letter to
the applicant’s mother requesting the families to meet “to discuss the
union of their son and her daughter.”® The families met and reached an
agreement on the ilobolo, partial payment was made. On the same day,
the deceased changed into an attire. The applicant was taken into a room
where she was given a dress to wear. The dressed matched the
deceased’s attire. The families then celebrated and congratulated the
parties. The celebrations were captured on video.®* The parties resumed

55 Bekker 10.

56 Bekker 10.

57 Bekker and Rautenbach 52.

58 Bekker “The requirement for the validity of a customary marriage: Mabuza
v Mbatha” 2019 THRHR (2004) 146, 149.

59  Motsoatsoa v Roro supra para 19; Mxiki v Mbata, In re: Mbata v Department
of Home Affairs unreported case no A844/2012 GNP of 23 October 2014
para 10.

60 Himonga and Nhlapo 103.

61  Mabena v Letsoalo 1998 2 SA 1068 (T) 1074l.

62 Sengadi v Tsambo: In re Tsambo 2019 1 All SA 569 (GJ). The case is also
reported as LS v RL 2019 4 SA 50 (G)).

63  Sengadi v Tsambo: In re Tsambo supra, para 5.

64 Sengadiv Tsambo: In re Tsambo supra, para 7 and 8.
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cohabitation. Following the death of HHP, and before the burial, the
deceased father, the respondent, rejected the applicant. She approached
the South Gauteng Division of the High Court, Johannesburg for, amongst
other thing, a declaratory confirming that she was the customary law
wife of the deceased.

The respondent (the deceased’s father) admitted that ilobolo
negotiation were concluded between the families, however a customary
mamage was not concluded as the applicant was not handed over to her

n-laws.®® This, according to the respondent, is a crucial part of a
customary marriage. He further contended that the families intended to
conclude the marriage on a subsequent date, on this date, the applicant
would be handed over to her in-laws and thus integrated into the family.
According to custom (not clear of what group the deceased belonged to),
marriage is concluded by the handing over of the bride, and on this day

a lamb or goat is slaughtered and the bile is smeared on both intending
spouses to cleanse them and to join the two families.®® It was common
cause that these pertinent events had not taken place.

In finding that there was a valid customary marriage, the court noted
that the handing over of the bride is not an “indispensable sacrosanct
essentiallia” for a lawful customary marriage. It further noted that in this
particular case, the deceased’s family had tacitly waived the compliance
with the handing over by allowing the parties to cohabit,®” and opted for
a “symbolic handing over” after the conclusion of ilobolo negotiations. 68
In particular, the court held that the parties had complled with the
requirements of section 3(1) of the Recognition Act.®” This suggests that
a valid marriage was concluded upon reaching agreement on ilobolo
negotiations. Citing Mabuza v Mbatha, the court went on to say that the
handing over of the bride is unconstitutional and discriminates against
women as it undermines values such as freedom, equallty and dignity in
as far as non-compliance invalidates a marriage.”® Therefore, the
question of whether the integration of the bride is optional has not been
settled.

3 3 Some observations about Sendadi v Tsambo judgment

In Sengadi v Tsambo, the court placed much emphasis on the parties’
cohabitation. In doing this, it is submitted, the court misdirected itself.
Although it is accepted that cohabitation usually denotes consummation
of a marriage, nothing turns of the cohabitation in this case as it had
occurred some three years prior to the ilobolo negotiations. The parties

65 Sengadiv Tsambo. In re Tsambo supra, para 14.

66 Sengadi v Tsambo: In re Tsambo supra, para 16.

67 Sengadiv Tsambo. In re Tsambo supra, para 17.

68 Sengadi v Tsambo: In re Tsambo supra, para 18 and 19.

69 Sengadiv Tsambo. In re Tsambo supra, para 20.

70 Sengadi v Tsambo: In re Tsambo supra, para 24; Schulze “The law reports”
May 2019 DR available at http://www.derebus.org.za/the-law-reports-may-
2019/ accessed on 17 October 2019.
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simply continued from where they left off. This case must be
distinguished from Mabuza v Mbatha in this respect. In the latter the case,
cohabitation took place after the marriage and therefore it was a strong
pointer to consummation of a marriage. Further, the cohabitation
followed the formal handing over of the bride to the respondent.”! The
only thing that was missing was ukumekeza.

That the parties had complied with section 3(1) of the Recognition Act
is flawed. As noted above, this section provides for a valid customary
marriage entered into after the commencement of the Act. It requires
that the parties must be 18 years and over, they must consent to be
married in terms of customary law and the marriage must be negotiated
and entered into or celebrated in accordance with customary law. That
the first two requirements were met is clear. However, it is the third
requirement that requires scrutiny. That the marriage was negotiated is
clear. However, was the marriage entered into or celebrated in
accordance with customary law? The final act of a customary marriage is
the handing over of the bride. This did not occur; therefore, the marriage
was not entered into in accordance with customary law.

The court’s finding that the practice of handing over the bride was not
in keeping with living customary law in as far as non-compliance
invalidated a marriage is problematic because none of the parties
questioned this practice. The applicant’s case was that the marriage had
been concluded on the same day as the negotiations. Moreover, the
respondent contended this arguing that the applicant was not handed
over to the deceased’s family. The handing over is crucial. It is therefore
unclear what the judgment is referring to by ‘living customary law’.
Further, no evidence regarding living customary law of the tribe(s) to
which the parties belonged was led before court. Therefore, to say that
the handing over was not in keeping with living customary law is
misguided.

It is hereby argued that the real question in the case was whether, in
terms of living law, custom had evolved to such an extent that a bride
might be handed over at her own homestead, instead of the groom’s
home. None of the parties made this averment. It is surprising that the
court was able to make a finding in this regard in the absence of
ascertaining living custom. One does appreciate that this was an urgent
application; however, the court should have confined itself to the
Plascon-Evans rule.”> The correct approach was to dismiss the
application.

It is submitted that the judgment above followed a wrong
interpretation of Mabuza v Mbatha. This interpretation is that Mabuza v

71 Mabuza v Mbatha supra, paras 4 and 7.

72 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 3 SA 623 (A).
In Modiko v Sethabela unreported case 4856/2016 of 4 August 2017 (FSB) at
para 6 the court endorsed the Plascon-Evans approach for a case with
related facts. See also Gama v Mchumu 2012 2 SA 253 (GS]) para 9.
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Mbatha is authority for the view that the ukumekeza and the handing-over
are unrelated acts and any of them may be dispensed with. This is
incorrect. These separate events comprise the integration of the bride.
The handing-over is an integral part of the integration of the bride. The
parties cannot waive this requirement. 3 Correctly interpreted, Mabuza v
Mbatha is authority for an assertion that ukumekeza may be waived, all
that is required is the handing over of the bride.”

3 4 Integration of the bride as an indispensable
requirement

The second school of thought argues that the integration of the bride is
an mdlspensab e requirement that culminates in the handing over of the
bride.”® In Maropane v Southon the Supreme Court of Appeal (SCA) had
to decide whether the requirements of a valid customary marriage had
been complied with. In this case, the appellant sent his emissaries to the
home of the respondent on 17 April 2002. This resulted in the payment
of an amount of R6 OOO The parties were in dispute regarding the
purpose of this payment.”® The respondent averred that it was for the
purposes of negotiations for marrying her (go batla sego sa metsi),”” and
the appellant disagreed, arguing that it was given as a symbolic gesture
for opening negotiations, the so -called go bula molomo/go kRokota (which
literally means to open mouth).”

In addition to the payment, the two families exchanged gifts in
accordance with baPedi custom. The appellant’s family gave the
respondent’s family two blankets, cutlery and money. 7 In return, the
respondent’s family gave a sheep, which was slaughtered and shared
between the two families.8® The appellant’s family draped the
respondent in a blanket and the families celebrated. Her elders on what
is expected of her as a bride counseled the respondent. She was then
driven to the appellant’s family home where the appellant’s sisters who
counselled her regarding what was expected of her received her. This too
was followed by celebrations.®! The celebrations were captured in
photographs.®?

73 Maropane v Southon supra, para 40; Bakker 3.

74 Ngema 35 submits the opposite. According to his interpretation of the
judgment, it is the handing-over of the bride that is not an essential
requirement. As noted above, this view is followed by the Sengadi v Tsambo
supra, case.

75 Motsoatsoa v Roro supra para 20; this school of thought also finds support
in Fanti v Boto supra, para 22; MxiRki v Mbata, In re: Mbata v Department of
Home Affairs para 10.

76  Maropane v Southon supra, para 2.

77  Maropane v Southon supra, para 6.

78 Maropane v Southon supra, para 2.

79  Maropane v Southon supra, para 7. Money was given in place of a missing
gift due to the respondent’s father.

80 Maropane v Southon supra, para 8.

81  Maropane v Southon supra, para 11.

82 Maropane v Southon supra, para 9.
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The court a quo (the South Gauteng High Court) found that a valid
marriage had been concluded.8> On appeal, the SCA found that besides
the 17 April 2002, there were various subsequent events that warranted
an explanation from the appellant in support of his contention that no
customary marriage had been concluded by him and the respondent:

“Amongst these are that the appellant bought the respondent an 18 carat
yellow ring which he arranged with a jeweler to redesign as a wedding ring;
he organized a lavish 50t birthday for her which was captured on a DVD; he
admitted that at this birthday he freely referred to her as his customary law
wife; Strike also referred to her as the appellant’s wife at this party; the
appellant further referred to her mother as his mother-in-law and Gilbert, as
his brother-in-law; when he applied for her to be a member of the prestigious
Johannesburg Country Club, he described her as his customary law wife and
also when he applied for a protection order against her at the Rensburg
Magistrates’ Court, he described her as his customary law wife. Crucially all
these events are not in dispute.”84

The court rejected the appellant’s explanation that he referred to the
respondent as his wife because it was embarrassing for an older person
to be referred to as a girlfriend. He also said that he was entitled to refer
to her as his wife because he had “ring-fenced” her by paying the R6 000.
It is submitted that it is common among Africans to refer to a fiancé as a
wife. Therefore, reference to a person as a wife on its own should not
necessarily be regarded as a concession that a customary marriage did
take place. Nonetheless, the court held that according to baPedi custom,
the handing over of the bride to her in-laws is the most crucial part of a
marriage. Through this practice, the bride is welcomed and integrated
into her new family.85 This having being complied with, there was a valid
Pedi customary marriage.86

3 5 The approach of the Supreme Court of Appeal

Despite its decision in Maropane v Southon, the SCA has decided that the
parties had validly waived the requirement of handing over of the bride.
In Mbungela v MRabi the parties had concluded ilobola negotiations and
then exchanged gifts. The bride was not physically handed over to the
groom’s family. The court endorsed the decision of the South Gauteng
Johannesburg Division in Sengadi v Tsambo above, in that the handing
over of the bride ritual could be waived.8” Perhaps, like Sengadi v
Tsambo, the court had a symbolic handing over in mind. Take another
similarity between Sengadi v Tsambo and Mbungela v MRabi is that,
although there was cohabitation in both cases, such cannot, on its own,
as consummation of a marriage because it pre-existed the ilobolo

83 Maropane v Southon supra, para 4.

84 Maropane v Southon supra, para 17.

85 Maropane v Southon supra, para 40.

86 See Mwambene “The essence vindicated? Courts and customary marriages
in South Africa” 2017 AHRLJ 35 50.

87 Mbungela v Mkabi supra, para 26.
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negotiations. The parties simply resumed cohabitation after the ilobolo
negotiations.

The court endorsed Mabuza v Mbatha as authority for the assertion that
non-observance of the handing over of the bride does not invalidate a
marriage; 88 as submitted above, in doing this, the court followed the
arguab y incorrect, albeit popular, 89 interpretation of Mabuza v Mbatha.
The latter decision is only authority for the view that non-observance
with ukumekeza (being but one of the events towards the integration of
the bride) does not invalidate a marriage. This is the case if the bride is
physically handed over to her new family, as was the case with Mabuza
v Mbatha The SCA did not acknowledge Maropane v Southon, its own
decision.?® The proper approach was to deal with Maropane v Southon
and reject it if need be.

3 6 What is the correct legal position regarding the
integration of the bride?

Judicial precedent requires courts to follow previous decisions. It also
requires lower courts to follow decisions of higher courts on similar
matters.”! However, in matters relating to customary marriages it is
important not to lose sight of ethnicity. For instance, Mabuza v Mbatha is
precedent for Swati customary marriages in the Western Cape. Mbungela
v MRabi is also authority for Swati marriages - although in this case the
wife was of Shangaan origin, however, the lex loci domicile prevalls The
Constitutional Court in MM v MN resorted to a similar approach.”? In this
case, the court confined the requ1rement of consent of the first wife for
the husband s subsequent polygamous marriage to only Tsonga
marriages.”’

This being said, what is the correct legal position regarding the
integration of the bride in customary marriages. Is it mandatory to
comply with this practice? The divisions of the High Court are not
unanimous.’* In such cases, the Supreme Court of Appeal or the
Constitutional Court should pronounce decisively on that matter. This

88 Mbungela v MRabi supra, para 21.

Bekker 8 observed that this interpretation is followed by Msutu v Road
Accident Fund 2011 ZAGPPHC 232 (10 July 2011); C v P 2017 ZAFSHC 57
(6 April 2017) and Mkabe v Minis[er of Home Affairs 2016 ZAGPPHC 460
(9 June 2016). One may add Sengadi v Tsambo supra.

90 The case is simply referred to in note 7 as authority for the accepted view
that different cultures have a lot in common.

91 Ryan “The Balance between Certainty and Flexibility in Horizontal and
Vertical Stare Decisis: Bosch v Commissioner for South African Revenue
Services” 2015 SALJ 230, 233. See also Wallis “Whose decisis must we
stare?” 2018 SALJ 1.

92 MMv MN 2013 4 SA 415 (CC).

93 Bekker “The validity of a customary marriage under the Recognition of
Customary Marriages Act 120 of 1998 with reference to section 3(1)(b) and
7(6) - Part 2”7 2016 THRHR 357, 364.

94  Mabuza v Mbatha supra and Sengadi v Tsambo supra say it is not mandatory;
whereas Ngema v Debengwa supra; Dalasile v Mgoduka supra say otherwise.
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has not been the case with the integration of the bride. The SCA in
Maropane v Southon has held that integration of the bride is mandatory
in customary marriages; whereas the very same court in Mbungela v
MRabi decided the opposite. A careful study of both these cases shows
that they speak for all customary marriages and not just a specific tribe
(unlike Mabuza v MRabi) - it is accepted that customary marriages have
a lot in common despite the diverse ethnic groups.95

In the midst of the prevailing uncertainty, what is the way forward? In
other words, how should a court deal with matters where the integration
of the bride is at issue? Should it follow Maropane v Southon or Mbungela
v MRabi? None of these decisions has been overturned. The solution is
that the divisions of the High Court must take each case on its facts.
However, the position is different with respect to the SCA; here the court
has to pronounce of uncertainly due to Maropane v Southon and Mbungela
v MRabi.

4 Conclusion

The requirements for marriages concluded after the effective date of the
Recognition Act are clear. If the parties are of age, and in addition to
consenting to being married in terms of customary law, the marriage
must be negotiated and entered into or celebrated in terms of customary
law. The customary marriages is finally concluded with the bride being
integrated into the groom’s family. The integration is not a once-off
event, but a series of events. Some of these events may be waived, varied
or abbreviated by time or parties; however, it is not open to the parties
to waive integration completed, at least some aspect of integration must
be complied with, usually the handing over of the bride into the groom’s
family.

In light of the above, it is submitted that the SCA in Mbungela v MRabi
did not interpret the decision in Mabuza v Mbatha correctly. Instead, the
correct approach is that of Maropane v Southon. This approach is in line
with living customary law, which still requires that the bride should be
integrated into her in-laws; failing this, there is no customary marriage.
This approach is most efficient because it has the potential to eliminate
all uncertainty; if a party alleges that integration of the bride is not a
requirement within a particular ethnic group, they must prove this. So
far, the judgments that follow the narrative that integration of the bride
is dispensable have not enjoyed the benefit of proof to this effect.

95 Mbungela v MRabi supra, para 17.
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Recent case law

From mere Christmas decorations to concrete
constitutional ethics

EFF v Speaker of the National Assembly; DA v Speaker of the
National Assembly 2016 3 SA 580 (CC)

1 Prelude

“There’s a President who’s sure all that glitters is gold

and he’s building a homestead at Nkandla.

When he gets there, he knows, even if the tuck shop is closed
with a word he could get what he came for.

Ooh, ooh, and he’s building a homestead at Nkandla.”

The above is an adaptation of the first verse of the 1971 hit song
“Stairway to heaven” by Led Zeppelin (see http://bit.ly/2gCXfnb,
accessed on 2017-04-14). The original song was composed by the
guitarist Jimmy Page and the vocalist Robert Plant. Plant explained the
lyrics as referring cynically to a woman who got everything she wanted,
all of the time, without giving back any thought or consideration. It is
suggested that this particular attitude can also be attributed to the former
South African President, Mr Jacob Zuma, since he allowed taxpayers’
money to be utilised for his private benefit.

2 Introduction

On 31 March 2016, the Constitutional Court per Moegeng Moegeng CJ,
on behalf of a unanimous court of 11 judges, handed down judgment in
the case of EFF v Speaker, National Assembly (2016 3 SA 580 (CC)). The
case has become known and is hereafter referred to as the Nkandla
decision. The decision has been hailed from various quarters as ground
breaking and precedent-setting (see http://bit.ly/2gCJhBP, accessed on
2017-07-07). Although a variety of legal principles, such as the rule of
law; the role of Parliament; the jurisdiction of the Constitutional Court
and the powers and functions of the Public Protector, have been
traversed in many prior judicial decisions (see, eg, In re: Certification of
the Constitution of the RSA,1996 1996 4 SA 744 (CC); Pharmaceutical
Manufacturers Association of SA: Ex parte President of the RSA 2000 2 SA
674 (CC); Minister of Health v New Clicks SA (Pty) Ltd 2006 2 SA 311 (CC);
NNP v Government of the RSA 1999 3 SA 191 (CC) and Affordable
Medicines Trust v Minister of Health 2006 3 SA 247 (CC)), the Nkandla
decision has also created an important legal precedent in relation to the
reading and interpretation of the South African Constitution. This
reading, which encapsulates the recognition and enforcement of

How to cite: Bekink ‘From mere Christmas decorations to concrete constitutional ethics. EFF v Speaker of the National
Assembly; DA v Speaker of the National Assembly 2016 3 SA 580 (CC) 2020’ De jure Law Journal 104-114
http://dx.doi.org/10.17159/2225-7160/2020/v53a7
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constitutional ethics and the subsequent moral reading of the
Constitution of the RSA, 1996 (hereafter “the Constitution”), is the
specific subject of this case discussion.

In an almost routine manner, the highest court in the South African
judicial system has again confirmed that the South African constitutional
scheme is not only founded on a particular value-laden system, but also
that it is imperative that one and all, the state and society, should be
driven by a moral obligation to ensure the continuous survival of the
Republic’s democratic order. In this regard, the court in its introduction
stated as follows:

“One of the crucial elements of our constitutional vision is to make a decisive
break from the unchecked abuse of state power and resources that was
virtually institutionalised during the apartheid era. To achieve this goal we
adopted accountability, the rule of law and the supremacy of the Constitution
as values of our constitutional democracy. For this reason public-office
bearers ignore their constitutional obligations at their peril. This is so because
constitutionalism, accountability and the rule of law constitute the sharp and
mighty sword that stands ready to chop the ugly head of impunity off its
stiffened neck” (585] 586A-B).

The court quoted with approval the following statement by Madala ] in
Nyathi v MEC Council for Department of Health, Gauteng 2008 5 SA 94 (CC)
para 80:

“Certain values in the Constitution have been designated as (the) foundational
to our democracy. This in turn means that as pillar-stones of this democracy,
they must be observed scrupulously. If these values are not observed and
their precepts not carried out conscientiously, we have a recipe for a
constitutional crisis of great magnitude. In a State predicated on a desire to
maintain the rule of law, it is imperative that one and all should be driven by a
moral obligation to insure the continuous survival of our democracy.”

It is against this background that the principles of moral obligations and
debate about the application of constitutional ethics have been reignited
and redirected to be much more than mere “Christmas decorations” on
a dining room table in the month of December.

3  Background and facts

Between December 2011 and November 2012, various members of the
public and also members of Parliament lodged complaints with the
Public Protector concerning certain aspects of security upgrades that
were effected at President Jacob Zuma’s Nkandla private residence.
These complaints triggered, what the court described as “a fairly
extensive investigation” by the Public Protector into the Nkandla project
(587E~F para 5; see also the Public Protector’s report “Secure in comfort:
Report by the Public Protector on an investigation into allegations of
impropriety and unethical conduct relating to the installation and
implementation of security measures by the Department of Public Works
at and in respect of the private residence of President Jacob Zuma at
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Nkandla in the KwaZulu-Natal province, Report no 25 of 2013/24, March
19 2014~, available at http://bit.ly/2lcGKDn, accessed on 2017-07-07
(hereafter the Nkandla report). Note also that under s 182 of the
Constitution, as well as ss 67 of the Public Protector Act 23 of 1994 and
ss 3-4 of the Executive Members Ethics Act 82 of 1998 (hereafter the
Ethics Act), the Public Protector has the power to investigate an alleged
breach of the code of conduct provided for by the Ethics Act.

The complaints in essence alleged that the conduct of the President in
relation to the implementation of certain security upgrades at his private
residence may have been unethical and in violation of the Ethics Act and
the Ethics Code created under the Ethics Act. Section 2 of the Ethics Act
provides that the President, after consultation, and via a proclamation,
must publish a code of ethics that prescribe standards and rules aimed at
promoting open, democratic and accountable government (the
Executive Ethics Code was published on 28 July 2000 in Government
Gazette no 21399, notice 41, regulation 6853). The Ethics Act further
provides that the code of ethics must include, inter alia, provisions
requiring the members of the executive to at all times act in good faith
and in the best interests of good governance; meet all obligations
imposed on them by law; not act in a way inconsistent with their specific
offices; not expose themselves to a situation involving risk of a conflict
between official responsibilities and private interests and not act in a way
that may compromise the credibility or integrity of their office or of the
government. (see s 2(a)-(c) of the Ethics Act). Although the complaints
and investigation into the conduct of the President was primarily in the
pursuit of ethical standards imposed on members of the executive in
terms of section 96 of the Constitution, certain aspects of the Executive
Ethics Code, including regulations: 2(1)(a) to perform duties and exercise
powers diligently and honestly and 2(1)(b) to fulfil obligations imposed
by the Constitution and the law, were also considered. The Public
Protector then also took into account various other provisions of the
Constitution, including sections 1(d) and 237 as well as the values of
accountability, responsiveness and openness, the latter being founding
values of the South African democratic order (see Nkandla report 11 16
and s 1 of the Constitution).

After completion of the investigation, the Public Protector concluded
that several improvements on the Nkandla estate were of a non-security
nature. It further followed that since the state in this instance was under
an obligation only to provide security for the President at his private
residence, any installation that had nothing to do with such security
amounted to undue benefit or unlawful enrichment for the President and
his family. Against this background, the Public Protector confirmed that
the President has acted in breach of his constitutional obligations in
terms of sections 96(1), (2)(b) and (c) of the Constitution. (Nkandla case
587H para 7). The Public Protector further concluded that the President
also violated the provisions of the Ethics Act as well as the Ethics Code as
provided for in the Ethics Act. Specific mention was made that the
President acted in a manner inconsistent with his position; that he used
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his position to enrich himself and that he has exposed himself to a
situation involving the risk of conflict between his official responsibilities
and his private interests (refer to regulations 2(3)(c); 2(3)(d) and 2(3)()).

The Public Protector’s finding on the violation of section 96 was based
on what the court termed “the self-evident reality” that the features
identified were unrelated to the security of the President (588B-C para
8). Based on the aforementioned, the court held that a direct connection
existed between the position of President and the reasonable
foreseeability by which the specified non-security features, asked for by
the President or not, were installed at his private residence, and that this
situation extended to the principle of undue enrichment (para 9E-F). The
court further mentioned that the mere fact of the President allowing non-
security features, about whose construction he was reportedly aware, to
be built at his private residence at government expense, exposed him to
a situation involving the risk of a conflict between his official
responsibilities and his private interests. The court explained the
potential conflict as follows (588F~-G para 9):

“On the one hand, the President has the duty to ensure that state resources
are used only for the advancement of state interests. On the other hand, there
is the real risk of him closing an eye to possible wastage, if he is likely to
derive personal benefit from indifference. To find oneself on the wrong side
of section 96, all that needs to be proven is a risk. It does not even have to
materialise”

Having arrived at the conclusion that the President and his family were
unduly enriched as a result of the non-security features, the Public
Protector took remedial action against the President in terms of section
182(1)(c) of the Constitution. In a written report, the Public Protector
directed the President to determine the reasonable cost of the measures
implemented at his private residence that did not relate to security; to
pay back a reasonable percentage of such costs of the measures
implemented; to reprimand certain ministers for how the Nkandla
project was handled and finally to report to the National Assembly on the
President’s comments and actions within a period of 14 days (589A-C
para 10).

4 Decision

After a comprehensive evaluation of the background and facts, the court
held that the executive, as lead by the President, as well as Parliament,
bear very important responsibilities and that each institution plays a
crucial role in the affairs of the South African state. As such, the executive
and the President deserve, and are indeed provided, with space to
discharge their constitutional obligations unimpeded by the judiciary,
unless where the Constitution otherwise permits (see 615C-D para 90).
Mindful of the importance of the principle of separation of powers, the
court held that the President’s failure to comply with the remedial action
taken against him by the Public Protector was inconsistent with his
obligations to uphold, defend and respect the Constitution as the
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supreme law of the Republic (620). In particular, the failure by the
President was inconsistent with section 83(b) read together with sections
181(3) and 182(1)(c) of the Constitution, and as such, was invalid
(620E-F para 104; see also s 2 which provides that any law or conduct
inconsistent with the Constitution is invalid). It is also important to
amplify that the Constitution not only demands ethical compliance of the
President, but also from other organs of state. With specific relevance to
the merits of the Nkandla case, the Constitution obligates Parliament,
which consists of both the National Assembly and the National Council of
Provinces, to be bound by the provisions and limits of the Constitution,
including its ethical requirements, when exercising legislative authority
(read ss 42(1) and 44(4) of the Constitution respectively). Section 55 of
the Constitution then further demands that the National Assembly, in
exercising its legislative power, must provide for mechanisms to ensure
that all executive organs of state in the national sphere of government,
which obviously includes the President, are accountable to it and that the
Assembly must also maintain oversight of the exercise of national
executive authority by such organs. The powers and functions of the
President, as head of the national executive authority, are undoubtedly
covered under such responsibility (note ss 55(2)(a)-(b) and 85 of the
Constitution). In essence, the Constitutional Court thus confirmed that
the failure of both the President and the National Assembly to comply
with their constitutional obligations, founded amongst others on specific
pre-determined values, flaunted their ethical and moral responsibilities
as demanded by the supreme law of the Republic (611D 612C-613D-F
paras 76-78 81-83).

5  General principles regarding the concept of “ethics”
revisited

The debate about the origin, foundation and extent of ethics and moral
standards has, perhaps since the beginning of time, been at the forefront
of tolerable human coexistence. Over the centuries, philosophers,
religious scholars and even legal commentators have searched and
debated such principles. Even in modern times there is still significant
dispute about these concepts. Commentators have observed that in a
modern world people have learned to become more sensitive about the
physical environment, as we know we depend on it. Nonetheless,
mankind still seems insensitive towards what is referred to as ‘the moral
or ethical’ environment (see Blackburn Ethics: A very short introduction
(2003) 1). Although the scope of this case note falls outside an extensive
investigation into the various philosophies and theories relating to the
concepts of ethics and moral standards, it is perhaps of value to revisit at
least some basic principles in order to substantiate the main thesis of this
discussion.

In essence the ethical environment refers to the surrounding climate
of ideas about how people should seek to live. It seeks to provide certain
standards of behaviour, which in turn, according to certain
commentators, shape mankind’s very identity (Blackburn 1-4).



Recent case law 109

According to the French philosopher Badiou, the word “ethics” comes
from the Greek word that denotes a philosophy that searches for a good
way and a wise cause of action (Badiou Ethics: An essay on the
understanding of evil (transl Hallward 2001) 1). The Collins concise
dictionary (2004) further defines the words “ethics” and “ethical” as
moral principles or a set of moral values that are held by an individual, a
profession or a particular group of people. The word “ethics” also relates
to the philosophical study of those moral values of human conduct and
the rules and principles that ought to govern it. The behaviour can relate
to an individual, or a group or a profession (see idem 495). In building on
this basic definition, the German theologian, Helmut Thielicke, further
pointed out that the term “ethics”, although referring to how the
behaviour/conduct of people ought to be, cannot be left to human beings
to automatically or freely comply with and hence a minimum coercion
(mostly through fear of punishment) must be added to guarantee its
functioning. This coercive element has further developed into the
practice that codes of ethics and morals are often linked and
incorporated into the legal system of a particular community (see
Thielicke Theological ethics Vol II: Politics (ed Lazareth 1969 157-158).
According to the legal commentator Lewis, codes of ethics, even for
lawyers and those holding public office, have their origins in general in
the legal system (see Legal ethics: A guide to professional conduct for SA
attorneys (1982) 1-2). Other writers have also indicated that terms such
as values, ethics and morality are often intertwined and used
interchangeably (Church “The question of ethics revisited” 2006 (2)
Codicillus 16). Church further submits that both values and ethics are
seen to stem from and are determined by a broader social morality that
involves an evaluation of societal conduct on the basis of a broader
cultural context or religious standard (17).

Founded on the aforementioned, it seems acceptable to conclude that
principles such as ethics, values and morals are linked with the concepts
of law and legal systems. However, as certain commentators have
underscored, law is made for and by people but there is no universal or
uniform definition of the principle or concept of “the law” (Kleyn and
Viljoen Beginner’s guide for law students (2015) 3; see also Van der
Westhuizen “Madiba would have agreed: The law is for the protection of
the people” 2013 De Jure 878 879 who mentions that the oldest question
in legal philosophy is “what is law and why is it there?”). Kleyn and
Viljoen 3 further submit that often the concept of “the law” refers to a set
of norms that distinguish and determine good from bad. A legal norm is
thus a rule that regulates human conduct. However, as the writers
correctly point out, it is common cause that not all norms are legal rules.
Many other normative systems exist that influence human existence and
coexistence. Such systems include religion, individual morality as well as
communal mores. Different normative systems are often interlinked and
portray similar standards such as the value for human life and
prescriptions against crimes such as murder or assault. However,
different normative systems do not overlap completely. (Kleyn and
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Viljoen 4 point out that a “sin” in Christianity is not necessarily a “crime”
in a particular legal system. Thielicke 162 in this regard also points to the
possible contradiction between law and ethics. He submits that what is
regarded as immoral can be lawful and what is morally right, can be
illegal.)

It would seem that most commentators agree that although the
concepts of “law” and “morality”, which include the concept of ethics,
are distinguishable from one another, there are clear links between the
two and to separate them completely would be a mistake (Thielicke 158).
Thielicke in this respect submits that the law is often grounded in basic
moral convictions and is further sustained by ethical distinction between
good and evil. Law is, however, “outward” whilst morality and ethics are
termed “inward” (159-160). The writer uses the example that law is
concerned to punish the theft (deed) and not per se the thief (person).
Notwithstanding the aforementioned, there seems to be consensus that
law in general does not enforce morality on its own. Only when a moral
norm has been enacted into a legal rule, can the law be used to enforce
such a norm (Kleyn and Viljoen 6). One should, however, note again, as
was mentioned above, that not all wrongdoing for example is criminal.
The moral compass of a society often shows the extent to which the law
allows the liberty to do or feel certain things. Furthermore, it is not the
function of the law to forbid and banish every departure from the so-
called ideal world. The challenge is again to determine a common ground
(Blackburn 53 56).

6 Ethics and the South African Constitution

Within the South African legal context, many legal commentators have,
over many decades, discussed and debated the approach by lawyers on
how to deal with ethics or morality and their relationship to the law.
Mureinik has referred to this debate as the “important controversy in
jurisprudence about the relationship between law and morality” (“Law
and morality in SA” 1988 SALJ 457). The writer also pointed out that for
some time, the controversy was reduced to a simple polemic between
two fundamentally irreconcilable camps, namely, the approach by
natural lawyers and the approach by positivists. In essence, natural
lawyers hold the view that what is immoral, cannot be law. Positivists to
the contrary argue that there is no necessary connection between law
and morality and they insist on a clear separation between law and
morality (See confirmation in this regard by Kroeze “When worlds
collide: An essay on morality” 2007 SAPL 323-324 and Kleyn and Viljoen
11). Kleyn and Viljoen 10-11 further point out that contrary to the legal
positivists view, that law is what it is, the school of natural law argues that
law is what it ought to be. For natural lawyers, there exists in the human
world a moral code/set of moral principles, irrespective of human
interaction or the existence of positive law. Any law that conflicts with
these “higher norms” is unjust and as such not law and therefore
unlawful/invalid. The legality of legal rules for natural lawyers thus
depends on the moral content of the law. Kroeze 328-329 further
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expands on this theory by submitting that natural law supporters posit a
pre-political or pre-social set of moral rules that determine both the
content and validity of positive rules. Such pre-political or pre-social
codes can have their origins in different sources, depending on one’s
particular approach. In this regard she makes a distinction between so-
called pre-modern thinkers and the modern thinkers. Pre-modern
thinkers are mostly tied up to metaphysical explanation of the world,
which implies a natural order that prescribes both behaviour and
morality. Such thinkers, like Plato and Aristotle did not concern
themselves too much with morality and context, since such issues
according to them were regarded as being part of the natural order (see
http://stanford.io/2xmFQpq, accessed on 2017-10-14). In contrast,
modern thinkers no longer regard moral rules as emanating from God or
the metaphysical world. Moral rules and ethical codes are seen as
products of human rationality and include characteristics such as
individualism and relativism. This modernistic view on morality is
essentially based on the work of Emanuel Kant, who in essence
separated the principle of morals from metaphysics and linked it up with
logic and human reason (see http://stanford.io/l2zOUM1d, accessed on
2017-10-14; see also Kroeze 328 and Badiou 2-3) Notwithstanding these
two opposing approaches, Mureinik 457 points out that the debate has
since moved on and that the jurisprudence has matured to such an extent
that there are not two camps any more, but a densely populated
spectrum of opinion on the topic.

As part of the densely-populated spectrum of opinion mentioned
above, the concepts of ethics and morals are often also perceived to
relate only to the private sphere, which perception of course is
misplaced. Many contemporary societies make a distinction between
private, public and professional ethics. It is not only private individuals
that are required to act and conduct themselves in an acceptable ethical
manner. Public office bearers and members of certain professional
institutions are also required to comply with a variety of ethical codes
and requirements. In this respect, Lewis points out that, since public
officials and certain key organs of state have become necessary
instruments in modern societies, it has become essential that such
officials conduct themselves and fulfill their duties ethically according to
what the particular community requires of them (Lewis 2). The writer
further opines that the general experience in South Africa and elsewhere
indicates that the needs of society are such that it is not enough to leave
prescriptions of duty and honour to people’s own conscience, but that
such aspects must be specified and enforced through the law. Kleyn and
Viljoen 5-8 also distinguish between individual and community morality.
Contrary to individual morality, which relates to a person’s ideal self
image of him or her founded on his or her conscience, community or also
called collective morals, are those morals and values of a particular
community as a whole, which are supported and required by such
community.
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Notwithstanding the aforementioned debate, it is not uncommon for
contemporary constitutional schemes to incorporate sets of
predetermined values and provisions that relate to the moral behaviour
of not only private citizens but state institutions alike. The South African
constitutional dispensation since 1994 is a good example of such a
system. Various legal commentators have indicated that the Constitution
provides a general benchmark and broader framework for a general
guiding morality (Church 17; see also Bohler-Muller “When things fall
apart: Ethical jurisprudence and global justice” 2005 SAPL 29 30). It has
further been pointed out that when a Constitution entrenches certain
values and ethical requirements, it becomes much more than just a law
that determines and establishes the powers and functions of organs of
state that comprise of particular state. The incorporation of ethical
prescriptions further requires that all legal authority provided for under
the law, including the Constitution, should be consistent with a particular
moral code that was decided upon when the particular constitutional/
legal system was created. In many instances, the constitutional drafters
often carefully consider a variety of factors before deciding on which
moral and ethical requirements to incorporate. However, once
incorporated as part of the constitutional scheme, such principles and
requirements then establish the term “constitutional ethics” and further
require an ethical or moral reading/interpretation of constitutional issues
and disputes (see Bekink Principles of South African constitutional law
(2016) 7). However, it should be noted that the principle of the moral
reading of a Constitution is not something new. In his seminal work,
Freedom’s law: The moral reading of the American Constitution, Ronald
Dworkin has commented that many contemporary Constitutions declare
individual rights against their governments in broad and abstract
language. The moral reading of such Constitutions then proposes to
interpret and apply these abstract clauses on the understanding that they
invoke moral principles about political decency and justice. Such a moral
reading, according to Dworkin, then brings “political morality” into the
heart of constitutional law (see idem (1996) 2). Dworkin further mentions
that since political morality is inherently uncertain and controversial, any
system of government that incorporates such principles as part of its law,
must decide whose interpretation and understanding will be
authoritative. However, he then confirms that there is nothing
revolutionary about the moral reading of such a legal system (2-3). He
also opines that the advantage of such moral reading is that
constitutional interpretation is then directed and disciplined. Judicial
officers may not read their own convictions into the Constitution, but
must do so in line with the structural design of the Constitution as a
whole, including examples of past constitutional interpretation (10).

Upon a closer evaluation of the Constitution, 1996, it becomes evident
that the South African constitutional drafters intentionally incorporated a
variety of ethical requirements and moral standards in the provisions of
South Africa’s supreme law. These principles may be summarised as
follows: Already in the preamble it is mentioned that the Constitution
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aims to establish a society based on a variety of values, social justice and
a democratic and open society; the founding provisions further confirm
that the Republic of South Africa is a democratic state with various core
values, the rule of law and an open and accountable government (s 1); in
chapter 2, the Bill of Rights is defined as a cornerstone of democracy and
it is said to affirm democratic values such as human dignity, equality and
freedom. The state is further obliged to respect, protect, promote and
fulfill these rights (see s 7(1)-(3)). Chapter three further requires that the
three spheres of government must act in an effective, transparent and
accountable manner and be loyal to the Constitution and its people.
Principles such as good faith and mutual trust are also required amongst
spheres of government. Furthermore, specific ethical conduct is required
from members of the legislature and the executive. They are obliged to
be faithful and obedient to the Constitution and must, before taking
office, swear/affirm faithfulness to the Republic and obedience to the
Constitution. Many executive members are further required to act in
terms of a code of ethics prescribed by national legislation and may not
act inconsistently with their offices and may not create a conflict
between their official duties and their private interests (see ss 48 83 87
9096 107 129 135 136 of the Constitution, Sch 2 of the Constitution and
the Executive Members Ethics Act mentioned above). Even judicial
officers must uphold the Constitution, ensure impartiality and are subject
to the Constitution and the law. All judicial officers are also required to
make an oath/affirm to uphold and protect the Constitution (ss 165 and
174 and Sch 2 of the Constitution). Finally the Constitution also provides
for so-called “administrative ethics” and “financial ethics”. For example,
the public administration is to be governed by democratic values and
principles enshrined in the Constitution, including high standards of
professional ethics and compliance with the law. Furthermore, the
financial affairs of the state must be regulated by processes providing
transparency, accountability and effectiveness whilst recognising
uniform norms and standards (see ss 195 and 215-217).
Notwithstanding the clear and pronounced provisions of the
Constitution, some commentators surprisingly still seem to argue against
the concept of constitutional ethics as being part of the South African
normative legal system. It has been suggested in this regard, that in
trying to pin the essence of constitutional ethics down more precisely,
one is reduced to either a pre-modern metaphysical speculation or a
modernist construction (see Kroeze 331-334). The writer seems to
favour a more post modernist approach to constitutional ethics based on
the view of plasticity and the constant change of reality and knowledge.
She further supports the idea that all knowledge is interpretation and no
interpretation is final (334). This approach, however philosophically
attractive it may seem to some, is directly in conflict with the
jurisprudence of the highest court in South Africa (for more detail on
South Africa’s normative approach to constitutional law, see for example
Minister of Home Affairs v NICRO 2005 3 SA 280 (CC); K v Minister of
Safety and Security 2005 6 SA 419 (CC) and Walele v City of Cape Town
2008 6 SA 129 (CQC)).
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7 Final comments and conclusion

Notwithstanding the academic debate about the origin, content and
acceptability of the philosophy of ethics in general and constitutional
ethics in particular, the Nkandla precedent has put beyond doubt the
importance and application of ethics in the supreme legal dispensation
of the South African state. Such ethical principles are clearly not intended
to be mere decorative add-ons, but indeed are concrete enforceable legal
provisions that form an important part of the overall legal system. In
practice it is not really of importance to determine whether one falls in
the school of natural lawyers or perhaps positivists regarding the origin
and foundation for legal/constitutional ethics, a possible trap that the
Constitutional Court has also expertly avoided. What is important is that
the South African legal system, and its supreme constitutional
foundation, provides for ethical provisions that must be complied with.
Perhaps this important legal milestone in recognising and emphasising
the importance of constitutional ethics, is best encapsulated in the
following closing quotation by Kriegler ] in his supporting judgment in S
v Makwanyane 1995 3 SA 391 (CC):

“The issue is not whether I favour the retention or the abolition of the death
penalty, nor whether this Court, Parliament or even overwhelming public
opinion supports the one or the other view. The question is what the
Constitution says about it. In answering that question the methods to be used
are essentially legal, not moral or philosophical. To be true the judicial process
[including the law] cannot operate in an ethical vacuum. After all, concepts like
‘good faith’, ‘unconscionable’ or ‘reasonable’ import value judgments into the
daily grind of courts of law” (paras 206-207; emphasis added).

BERNARD BEKINK
University of Pretoria
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An analysis of the rationale behind the
distribution of shares in terms of the Islamic
law of intestate succession

SUMMARY

There are 35 verses in Al Quraan that refer to succession. A daughter
always inherits half the share of a son in terms of the Islamic law of
intestate succession. (See Khan The Noble Qur'an — English Translation of
the Meanings and Commentary 1404H (4) 11 where it states that “Allah
commands you as regards your children’s (inheritance); to the male, a
portion equal to that of two females...”). The reason why females (at
times) inherit less favourably than males in terms of the Islamic law of
intestate succession is not clearly stated in the primary sources of Islamic
law. This note analyses the question as to whether the discrimination
against females is consistent throughout the Islamic law of intestate
succession. It also analyses the possible rationale behind the unequal
distribution. The note concludes with an overall analysis and concluding
remarks.

1 Introduction

A daughter always inherits half the share of a son in terms of the Islamic
law of intestate succession. (See Khan The Noble Quran - English
Translation of the Meanings and Commentary 1404H (4)11 where it states
that “Allah commands you as regards your children’s (inheritance); to the
male, a portion equal to that of two females...”). The reason why females
(at times) inherit less favourably than males in terms of the Islamic law
of intestate succession is not clearly stated in the primary sources of
Islamic law. It should be noted that the law of intestate succession applies
the estate of a deceased person not governed by a will.

Al Quraan is one of the primary sources of Islamic law that is
applicable to Muslims. There are 35 verses in Al Quraan that refer to
succession laws. (See Hussain The Islamic Law of Succession (2005) 29).
There are, however, only three verses in Al Quraan that provide specific
details of succession laws. These three verses are Al Quraan (4) 11, 12, &
176. Prophetic traditions are the second primary source of Islamic law.
These traditions elaborate and clarify how these succession law verses
should be interpreted and applied to various scenarios.

Al Quraan 4(11) states that “Allah commands you as regards your
children’s (inheritance); to the male, a portion equal to that of two
females; if (there are) only daughters, two or more, their share is two
thirds of the inheritance; if only one, her share is half. For parents, a sixth
share of inheritance to each if the deceased left children; if no children,
and the parents are the (only) heirs, the mother has a third; if the
deceased left brothers or (sisters), the mother has a sixth. (The
distribution in all cases is) after the payment of legacies he may have
bequeathed or debts. You know not which of them, whether your parents
or your children, are nearest to you in benefit, (these fixed shares) are
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ordained by Allah. And Allah is Ever All-Knower, All-Wise.” (See Khan
1404H 4) 11).

Al Quraan (4) 12 states “[i]n that which your wives leave, your share
is a half if they have no child; but if they leave a child, you get a fourth of
that which they leave after payment of legacies that they may have
bequeathed or debts. In that which you leave, their (your wives) share is
a fourth if you leave no child; but if you leave a child, they get an eighth
of that which you leave after payment of legacies that you may have
bequeathed or debts. If the man or woman whose inheritance is in
question has left neither ascendants nor descendants, but has left a
brother or a sister, each one of the two gets a sixth; but if more than two,
they share in a third; after payment of legacies he (or she) may have
bequeathed or debts, so that no loss is caused (to anyone). This is a
Commandment from Allah; and Allah is Ever All-Knowing, Most-
Forbearing.” (See Khan 1404H (4) 12).

Al Quraan (4) 176 states that “[t]hey ask you for a legal verdict. Say:
‘Allah directs (thus) about Al-Kalalah (those who leave neither
descendants nor ascendants as heirs). If it is @ man that dies, leaving a
sister, but no child, she shall have half the inheritance. If (such a deceased
was) a woman, who left no child, her brother takes her inheritance. If
there are two sisters, they shall have two-thirds of the inheritance; if there
are brothers and sisters, the male will have twice the share of the female.
(Thus) does Allah make clear to you (His Law) lest you go astray. And
Allah is the All-Knower of everything.”” (See Khan 1404H (4) 176).

This note investigates the question as to whether the discrimination
against females is consistent throughout the Islamic law of intestate
succession. It also analyses the possible rationale behind the unequal
distribution. The note concludes with an overall analysis and concluding
remarks.

2  The consistency of discrimination against females

It can be firmly stated that discrimination against females in terms of the
Islamic law of intestate succession is not consistent. This can be
illustrated through a few examples. A father and mother would inherit
equal shares where, for example, X dies leaving behind a mother, a
father, and a son as the only intestate beneficiaries. The mother would
inherit 1/6, (See Khan 1404H (4) 11 where it states that “... [f]or parents,
a sixth share of inheritance to each if the deceased left children...”), the
father would inherit 1/6, (See Khan 1404H (4) 11 where it states that “...
[flor parents, a sixth share of inheritance to each if the deceased left
children...”), and the son would inherit the residue which is 4/6. (See
Khan The Translation of the Meanings of Sahih Al BukRhari 2004 (724) vol
8, 477 where it states that “[t]he Prophet said, ‘Give the Fara’id (the
shares of the inheritance that are prescribed in the Qur’an) to those who
are entitled to receive it. Then whatever remains, should be given to the
closest male relative of the deceased.””).
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A uterine brother and uterine sister would inherit equal shares where,
for example, X dies leaving behind a uterine brother, a uterine sister, and
a full brother as the only intestate beneficiaries. The uterine brother
would inherit 1/6, (See Khan 1404H (4) 12 where it states that “...[i]f the
man or woman whose inheritance is in question has left neither
ascendants nor descendants, but has left a brother or a sister, each one
of the two gets a sixth...”), the uterine sister would inherit 1/6, (See Khan
1404H (4) 12 where it states that “...[i]f the man or woman whose
inheritance is in question has left neither ascendants nor descendants,
but has left a brother or a sister, each one of the two gets a sixth...”), and
the full brother would inherit the residue which is 4/6. (See Khan (2004)
vol 8, 477 where it states that “[t]he Prophet said, ‘Give the Fara’id (the
shares of the inheritance that are prescribed in the Qur’an) to those who
are entitled to receive it. Then whatever remains, should be given to the
closest male relative of the deceased.””).

A daughter would indirectly inherit more favourably than a son where,
for example X dies leaving behind a mother, father, widower and a child
as the only intestate beneficiaries. The first calculation is based on the
child being male and the second calculation is based on the child being
female. The mother would inherit 1/6 = 4/24, (See Khan 1404H (4) 11
where it states that “... [flor parents, a sixth share of inheritance to each
if the deceased left children...”), the father would inherit 1/6 = 4/24, (See
Khan 1404H (4) 11 where it states that “... [flor parents, a sixth share of
inheritance to each if the deceased left children...”), the widower would
inherit 1/4 = 6/24, (See Khan 1404H (4) 12 where it states that “... [i]n
that which your wives leave, your share is a half if they have no child; but
if they leave a child, you get a fourth of that which they leave after
payment of legacies that they may have bequeathed or debts...”), and
the son would inherit the residue which is 10/24. (See Khan (2004) vol 8,
477 where it states that “[t]he Prophet said, ‘Give the Fara’id (the shares
of the inheritance that are prescribed in the Qur’an) to those who are
entitled to receive it. Then whatever remains, should be given to the
closest male relative of the deceased.””). The calculation is now based on
the child being female. The mother would inherit 1/6 = 4/24, (See Khan
1404H (4) 11 where it states that “... [flor parents, a sixth share of
inheritance to each if the deceased left children...”), the father would
inherit 1/6 = 4/24, (See Khan 1404H (4) 11 where it states that “... [f]or
parents, a sixth share of inheritance to each if the deceased left
children...”), the widower would inherit 1/4 = 6/24, (See Khan 1404H (4)
12 where it states that “... [i]n that which your wives leave, your share is
a half if they have no child; but if they leave a child, you get a fourth of
that which they leave after payment of legacies that they may have
bequeathed or debts...”), and the daughter would inherit 1/2 = 12/24.
(See Khan 1404H (4) 11 where it states that “...if (there are) only
daughters, two or more, their share is two thirds of the inheritance; if
only one, her share is half...”). The doctrine of increase would find
application and the new denominator would be 26. It should be noted
that the doctrine of increase refers to a situation where the numerator of
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an equation is more than its denominator. The mother in this instance
would inherit 4/26, the father would inherit 4/26, the widower would
inherit 6/26, and the daughter would inherit 1/2 = 12/26. 12/26 is
greater than 10/24 that a son would inherit. It would therefore be
favourable for the child to be female.

3 Rationale behind the distribution of shares

Some authors have identified three rules that govern the distribution of
shares within the Islamic law of intestate succession. (See Dar Al Ifta Al-
Misriyyah ‘Do Women Take Unequal Shares of Inheritance in Islam?’
available at http://eng.dar-alifta.org/foreign/ViewArticle.aspx?ID = 120&
(accessed 28 November 2017)). The rules have been formulated upon
closer inspection of how the Islamic law of intestate succession operates.
The following should be noted. Descendant intestate beneficiaries
generally inherit more favourably than ascendant and collateral intestate
beneficiaries. Intestate beneficiaries with stronger intestate succession
ties would generally inherit more favourably than intestate beneficiaries
with weaker intestate succession ties. Intestate succession beneficiaries
who have more financial Islamic law obligations generally inherit more
favourably than intestate beneficiaries with less financial Islamic law
obligations, in the event where they are of the same generation and have
the same intestate succession tie. It should be noted that the three rules
apply to the distribution of the intestate estate regardless of whether the
intestate beneficiaries are male or female. (See Dar Al Ifta Al-Misriyyah).

A daughter belongs to the generation of “descendants” whereas a
father belongs the generation of “ascendants”. A daughter would
therefore generally inherit more favourably than a father. This rule would
apply, for example, where X dies leaving behind an intestate estate, and
a father, a widow, and two daughters as the only intestate beneficiaries.
The father would inherit 1/6 = 4/24, (See Khan 1404H (4) 11 where it
states that “... [flor parents, a sixth share of inheritance to each if the
deceased left children...”), the widow would inherit 1/8 = 3/24, (See
Khan 1404H (4) 12 where it states that “[i]n that which you leave, their
(your wives) share is a fourth if you leave no child; but if you leave a child,
they get an eighth of that which you leave after payment of legacies that
you may have bequeathed or debts.”), and each of the two daughters
would equally share 2/3 = 16/24. (See Khan 1404H (4) 11 where it states
that “...if (there are) only daughters, two or more, their share is two
thirds of the inheritance...”). The father would also inherit the remaining
1/124 as a residuary beneficiary. (See Khan (2004) vol 8, 477 where it
states that “[tlhe Prophet said, ‘Give the Fara’id (the shares of the
inheritance that are prescribed in the Qur’an) to those who are entitled
to receive it. Then whatever remains, should be given to the closest male
relative of the deceased.’””). Each daughter would inherit 8/24 which is
more than the 5/25 share that the father inherits.

A full sibling has a stronger intestate succession tie to the deceased
than a half sibling. A full sister would therefore inherit more favourably
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than a consanguine brother. This rule would apply, for example, where
X dies leaving behind an intestate estate, and a daughter, a full sister and
a consanguine brother as the only intestate beneficiaries. The daughter
would inherit 1/2, (See Khan 1404H (4) 11 where it states that “...if (there
are) only daughters, two or more, their share is two thirds of the
inheritance; if only one, her share is half...”), and the full sister would
inherit the remainder. (See Khan (728) vol 8, 480 where it states that
“Abu Musa was asked regarding (the inheritance of) a daughter, a son’s
daughter, and a sister”. He said, “The daughter will take one-half and the
sister will take one-half. If you go to Ibn Mas’ud, he will tell you the
same.” Ibn Mas’ud was asked and was told of Abu Musa’s verdict. Ibn
Mas’ud then said, “If I give the same verdict, | would stray and would not
be of the rightly-guided. The verdict I will give in this case, will be the
same as the Prophet did, i.e. one-half is for the daughter, and one-sixth
for the son’s daughter, i.e. both shares make two-thirds of the total
property; and the rest is for the sister.” Afterwards we caml[e] to Abu
Musa and informed him of Ibn Mas’ud’s verdict, whereupon he said, ‘So,
do not ask me for verdicts, as long as this learned man is among you’”).
It should be noted that the consanguine brother would not inherit as he
has a weaker intestate succession tie to the deceased.

An intestate succession beneficiary who has more financial obligations
in terms of Islamic law would generally (but not always) inherit more
favourably than an intestate beneficiary with less financial obligations in
terms of Islamic law, in the event where they are of the same generation
and have the same intestate succession tie. (See Dar Al Ifta Al-Misriyyah
for a discussion on this issue.) A son would inherit double the share of a
daughter as he has more financial obligations in terms of Islamic law.
This rule would apply, for example, where X dies leaving behind an
intestate estate, and a son and a daughter as the only intestate
beneficiaries. The son would inherit 2/3 and the daughter would inherit
1/3. (See Khan 1404H (4) 11 where it states that “Allah commands you
as regards your children’s (inheritance); to the male, a portion equal to
that of two females...”). There is no definitive evidence in the primary
sources of Islamic law to back up the assumption that the reason why the
son inherits more favourably than the daughter is because of his financial
obligations. There is no direct link found in Islamic law between the
I[slamic law of intestate succession and the financial responsibilities of
males. The argument is weakened by the fact that there are instances
within the Islamic law of intestate succession where males and females
inherit equally. There is, however, a basis for the financial obligations
argument when one examines Islamic law as a whole. Males have more
financial obligations than females in terms of Islamic law. Al Quraan (4)
4 states: “[a]nd give to the women (whom you marry) their Mahr
(obligatory bridal money given by the husband to his wife at the time of
marriage) with a good heart, but if they, of their own good pleasure, remit
any part of it to you, take it, and enjoy it without fear of any harm (as
Allah has made it lawful).” (See Khan 1404H (4) 4).
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Payment of a dower is a financial obligation upon a male and not a
female in terms of Islamic law. It is stated in Al Quraan (4) 34 that “[m]en
are the protectors and maintainers of women, because Allah has made
one of them to excel the other, and because they spend (to support them)
from their means...” (See Khan 1404H (4) 34). It should be noted that
responsibility of financial support does not lie with females.

The financial obligation placed on males can be further explained by
way of an example. X dies, leaving behind an intestate estate of R900
000.00. He also leaves behind a son and daughter who are both on the
verge of marriage as his only relatives. The son would inherit R600
000.00 whereas the daughter would inherit R300 000.00. (See Khan
1404H (4) 11 where it states “Allah commands you as regards your
children’s (inheritance); to the male, a portion equal to that of two
females...”). The son is required, in terms of Islamic law, to pay a dower
to his future wife. (See Al Juzayree Al Figh ‘Alaa Al Madhaahib Al Arba’ah
(2000) vol 4, 85-86; and Khan 1404H (4) 4).There is no stipulation as to
what the maximum amount that may be requested by his future wife
may be. It could possibly be more than the R600 000.00 he inherited.
Arrangements could even be made for the dower to be paid off in
instalments in the event where he does not have the cash at hand. The
obligation does not lie with the daughter as far as her marriage is
concerned. She is entitled to request a dower of her choice from her
future husband. Al Quraan (4) 20 states that “... and you have given one
of them a Cantar (of gold i.e. a great amount) as Mahr [dower], take not
the least bit of it back; would you take it wrongfully without a right and
(with) a manifest sin?” (See Khan 1404H (4) 20).

The son is further required in terms of Islamic law to maintain his wife
(or wives) and his future children born from the marriage. The financial
obligation does not lie with his wife (or wives). (See Al Juzayree A Al Figh
‘Alaa Al Madhaahib Al Arba’ah (2000) vol 4, 497-498). The daughter in
this scenario is not required to maintain herself, her husband, and/or her
future children born from the marriage. She may even claim arrear
maintenance from her husband in the event where he has not
maintained her in the marriage if it subsequently ends in a divorce. A
male intestate beneficiary who inherits double the share of his female
counterpart could argue that the Islamic law of dower and maintenance
favours females while the law of intestate succession at times (but not
always) favours males and that the balance is then restored.

The above can clearly be seen when analysing the primary sources of
Islamic law in this regard. (See Khan 1404H (4) 11 where it states that
“Allah commands you as regards your children’s (inheritance); to the
male, a portion equal to that of two females; if (there are) only daughters,
two or more, their share is two thirds of the inheritance; if only one, her
share is half. For parents, a sixth share of inheritance to each if the
deceased left children; if no children, and the parents are the (only) heirs,
the mother has a third; if the deceased left brothers or (sisters), the
mother has a sixth. (The distribution in all cases is) after the payment of
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legacies he may have bequeathed or debts. You know not which of them,
whether your parents or your children, are nearest to you in benefit,
(these fixed shares) are ordained by Allah. And Allah is Ever All-Knower,
All-Wise.”; Khan 1404H (4) 12 where it states “[i]n that which your wives
leave, your share is a half if they have no child; but if they leave a child,
you get a fourth of that which they leave after payment of legacies that
they may have bequeathed or debts. In that which you leave, their (your
wives) share is a fourth if you leave no child; but if you leave a child, they
get an eighth of that which you leave after payment of legacies that you
may have bequeathed or debts. If the man or woman whose inheritance
is in question has left neither ascendants nor descendants, but has left a
brother or a sister, each one of the two gets a sixth; but if more than two,
they share in a third; after payment of legacies he (or she) may have
bequeathed or debts, so that no loss is caused (to anyone). This is a
Commandment from Allah; and Allah is Ever All-Knowing, Most-
Forbearing.”; Khan 1404H (4) 176 where it states “[t]hey ask you for a
legal verdict. Say: ‘Allah directs (thus) about Al-Kalalah (those who leave
neither descendants nor ascendants as heirs). If it is a man that dies,
leaving a sister, but no child, she shall have half the inheritance. If (such
a deceased was) a woman, who left no child, her brother takes her
inheritance. If there are two sisters, they shall have two-thirds of the
inheritance; if there are brothers and sisters, the male will have twice the
share of the female. (Thus) does Allah make clear to you (His Law) lest
you go astray. And Allah is the All-Knower of everything.””; Khan (2004)
vol 8, 477 where it states that “[t]he Prophet said, ‘Give the Fara’id (the
shares of the inheritance that are prescribed in the Qur’an) to those who
are entitled to receive it. Then whatever remains, should be given to the
closest male relative of the deceased.””; Khan 1404H (4) 34) where it
states that “[m]en are the protectors and maintainers of women, because
Allah has made one of them to excel the other, and because they spend
(to support them) from their means...”; Khan 1404H (4) 4 where it states
that “[a]nd give to the women (whom you marry) their Mahr (obligatory
bridal money given by the husband to his wife at the time of marriage)
with a good heart, but if they, of their own good pleasure, remit any part
of it to you, take it, and enjoy it without fear of any harm (as Allah has
made it lawful).”; and Khan 1404H (4) 20) where it states that “... and
you have given one of them a Cantar (of gold i.e. a great amount) as Mahr
[dower], take not the least bit of it back; would you take it wrongfully
without a right and (with) a manifest sin?”).

It should be noted that a female intestate beneficiary who inherits half
the share of her male counterpart could argue that males (at times) do
not fulfil their religious obligations regarding maintaining their
dependants as is required in terms of Islamic law. There is therefore a
need for Muslim males to do as required in terms of Islamic law in order
to restore balance.



122 2020 De Jure Law journal

4 Conclusion

The note analysed the position of females within the Islamic law of
intestate succession. The findings show that discrimination against
females is not consistent as there are instances where males and females
inherit equal shares and other instances where females inherit more than
males. The findings of this note show that rationale behind the unequal
distribution of shares in terms of the Islamic law of intestate succession
is not clearly stated within Islamic law. The findings show that the
instances where males inherit more favourably than females could be
based on the extra financial obligations placed on males in terms of
Islamic law. It is therefore recommended that Muslim males must fulfil
their obligations imposed on them in terms of Islamic law in order to
restore balance.

MUNEER ABDUROAF
University of the Western Cape
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SUMMARY

The universal partnership is a unique common-law creature that offers
valuable benefits during its subsistence and especially upon its dissolution.
This article is concerned with the application of the dissolution of universal
partnership as an interchangeable legal remedy, by providing litigants with
contractual remedies. Foreign jurisdictions such as Botswana, Namibia and
Zimbabwe have used the consequences of the dissolution of the universal
partnership in various cases from putative marriages to customary law
cases in order to do justice between the parties. These foreign courts have
applied the consequences of dissolution in a reformative and liberal
manner, without being side-tracked by legislative departures and debates.
Although much debate surrounds the interchangeable approaches followed
by the courts when using this contract in cases of putative marriages,
unrecognised religious marriages, cohabitation and customary law, it is
nonetheless applied as a remedial measure. The intended “single marriage
statute” and relevance thereof on the universal partnership is also explored
in this article. The difference between intimate and commercial universal
partnerships as well as the drawbacks of using the universal partnership in
the context of cohabitation is shortly discussed. It is suggested that our
courts more willingly provide contract-based relief to litigating parties by
following a liberal application the universal partnership. Unmarried
cohabiting persons are often left without legislative recourse and remedies
as the intended “single marriage statute” and the Domestic Partnership Bill
of 2008 has not yet been enacted into law. For this reason a reformative,
progressive and liberal application of the universal partnership, as
observed in foreign law, may certainly allow our courts to protect these

vulnerable parties.

1 Introduction to universal partnerships

The universal partnership in South Africa has secured a very unique niche
in our modern multi-cultural pluralistic legal system. A universal
partnership will only exist if its three essentials are present. Firstly, each
party brings something into the partnership, whether it be money, labour
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or skill.! Secondly, the partnership should be carried on for the joint
benefit of both parties. Thirdly, the object should be to make a profit and
lastly, the contract should be a legitimate one.?

In this article the dissolution of universal partnership is viewed
through multiple lenses from ancient Roman law to customary law. As
the universal partnership is constantly developing, adapting and finding
application in our law, the main inquiry of this article is concerned with
the remedial application of the dissolution of the universal partnership in
South Africa and abroad. The instances where the universal partnership
is often employed to a remedial extent is usually rooted in putative
marriages, unrecognised religious marriages, unregistered customary
law marriages and unmarried intimate or cohabitation relationships,
where women often find themselves with little or no legal recourse,
except for the contractual remedies offered by the universal partnership.

2 Choice of foreign law

Zimbabwe has a dual legal system, comprised of general law (Roman-
Dutch common law and legislation) and customary law.> Zimbabwe
retained a large part of South African private law which it inherited from
its predecessor, Southern Rhodesia which attained independence from
Britain in 1980.% Botswana inherited most of its private law from the
Cape of Good Hope; therefore it shares a common law heritage with
South Africa.®> Botswana has a plura istic legal system in which both the
common law and customary law operate. Namibia was previously
administered by South Africa until its independence in 1990 and as a
result thereof the private law of Namibia is largely inherited from South
Africa.® The Constitution of the Republic of Namibia, 1990 makes

1 Cassim et al, The law of business structures (2015) 13. See also Gibson et al,
South African mercantile and company law (2003) 241 and Pothier A treatise
on the contract of partnership: With the civil code and code of commerce
relating to that subject in the same order translated by Tudor (1854) 5-6.

2 Bester v Van Niekerk 1960 2 SA 779 (A) confirmed that this last requirement
has been discounted by our courts for being common to all contracts.

3 S 192 of the Constitution of Zimbabwe, 2013 provides that the law to be
administered in the country is the law in force on the effective date of the
Constitution. The law in force was provided for in S 89 of the Lancaster
House Constitution, which provides that the law applicable in Zimbabwe is
Roman Dutch Law and African Customary Law, as modified by subsequent
legislation.

4 Zimmermann et al, Southern Cross: Civil law and common law in South
Africa (1996) 4. See also SADC website: https://www.sadc.int/member-
states/ (accessed 2019-09-01).

5  Zimmermann et al, 3.

6  Zimmermann et al, 3.
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express provision for customary law and common law to operate in its
pluralistic legal system.”

It is also noteworthy that Botswana, Namibia, Zimbabwe and South
Africa are all member States of the Southern African Development
Community (SADC) which was established in1992. The vision of SADC
includes freedom, social justice, peace and security for the people of
Southern Africa.

In very recent case law these three countries recognise the existence
of universal partnerships and Pothier’s influence on partnership law.
According to these jurisdictions, universal partnerships are only
recognised as a general law concept and is unknown to customary law.
Despite this, these courts have applied the universal partnership in
multiple customary law cases, in order to provide litigants with
contractual remedies offered by the universal partnership upon its
dissolution. These three countries offer valuable judicial lessons
regarding the consequences of the dissolution of the universal
partnership and the remedial application thereof. As these three
countries geographically border South Africa, this close geographical
proximity may imply that universal partnerships could also easily extend
across these country borders.® For this reason, it makes sense to acquire
some uniformity to the application of the universal partnership and the
consequences of its dissolution, in order to promote legal certainty in
South Africa, in line with the liberal approaches adopted by these foreign
jurisdictions and the guiding SADC principles.

3 The universal partnership in South Africa

The majority of South African case law on universal partnerships is
focused on the validity requirements of the universal partnership,
whether or not the partnership legally came into existence and how
dissolution and distribution should accordingly take place.® The
recognition of a universal partnership is most common in cases where
the surviving partner wishes to inherit from the deceased partner.'? The
universal partnership is also common in cases where either one of the
partners is insolvent or the partnership itself is insolvent and the court is
faced with the liquidation of the partnership, the sequestration of the
partner(s) and incidentally the recognition of rights and duties in terms

7 The Constitution of the Republic of Namibia, 1990 S 66(1) states that: “Both
the customary law and the common law of Namibia in force on the date of
Independence shall remain valid to the extent to which such customary or
common law does not conflict with this Constitution or any other statutory
law”.

8  Thomas et al, Historical foundations of South African private law (2000) 7.
Zimmermann et al, 3. South Africa, Botswana, Namibia and Zimbabwe all
have mixed legal systems.

9 See Butters v Mncora 2012 2 ALL SA 485 (SCA).

10  See Bergman v Master of the High Court 2015 JDR 0281 (GJ).
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of insolvency law.'" The fact that a universal partnership may extend
beyond commercial undertakings contributes to the popularity of this
partnership type, especially among cohabiting or unmarried individuals,
although the universal partnership is not limited to them. Due to the ease
with which universal partnerships may be created, the notion that
universal partnerships have fallen into disuse must be disregarded, as
very recent domestic and foreign case law have recognised universal
partnerships.'?

Although there is no single piece of legislation dealing with
partnerships in particular, this does not imply that partnerships are solely
regulated under the common law. In South Africa there are various
pieces of eglslatlon that deal with certain aspects of partnerships to a
limited extent. !

Despite the availability of other works of De Groot, Van Leeuwen,
Voet, Van der Keessel, Van der Linde and Felicius-Boxelius, the South
African courts “virtually exclusively rely on the work” of Pothier.'*
Traité du Contrat de Société by Pothier is recognised by our courts as
being one of the leading sources of our common law of partnership.
The reason for this is presumed to be the fact that
Traité du Contrat de Soczete was translated into English and Dutch during
the 19th century.' ® The requirements for a universal partnership, as
formulated by Pothier, have become an engrained part of our law and
that of Botswana, Namibia and Zimbabwe. Despite the universal
partnership’s Roman law origin, it has managed to secure itself a place
in our modern day democratic legal system and abroad.

Not only does this partnership form offer contractual remedies to
persons excluded from legislative assistance, this partnership has also
managed to offer women in customary-law unions, putative marriages
and unrecognised religious marriages, an opportunity to share in the

11 See for example the Insolvency Act 24 of 1936 and the Administration of
Estates Act 66 of 1965. See also Cassim et al, 37.

12 See for example Bergman v Master of the High Court supra; DA v AA 2015
JDR 2611 (G]); CG v HG 2014 JDR 1650 (GP). See also Cassim et al, 21 which
mentions that “this type of partnership has neither fallen into disuse nor is
it an unimportant type of partnership”.

13 See for example the National Credit Act 34 of 2005, the Consumer
Protection Act 68 of 2008, the Firearms Control Act 60 of 2000 as amended
by the Firearms Control Amendment Act 28 of 2006, the Customs Control
Act 31 of 2014, the Protection of Constitutional Democracy against Terrorist
and Related Activities Act 33 of 2004, the Prevention of Organised Crime
Act 121 of 1998 and the Restitution of Land Rights Act 22 of 1994.

14 Olivier and Honiball International tax — A South African perspective (2011)
167.

15 Rule “A square peg in a round hole? Considering the impact of applying the
law of business partnerships to cohabitants” 2016 Stellenbosch Law Review
615. The importance of Pothier in South African law was emphasised by
the court in Robson v Theron 1978 1 SA 841 (A).

16 Olivier and Honiball 167.
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property jointly acquired by them and their partners.!” Before discussing
the judicial application of the universal partnership, a short overview of
the partnership contract and its essentialia is necessary.

3 1 Universal partnership essentialia

In Butters v Mncora,'8 the court explains that the requirements for a
partnership as formulated by Pothier have become a well-established
part of our law and that these requirements have been applied by our
courts to gparmerships in general and universal partnerships in
particular.'” The essentzalza for a partnership in general is the same for a
universal parmershlp O The three essential elements of a parmershlp as
discussed above, thus also apply to the universal parmershlp

There are two types of universal partnerships recognised in South
African law as dictated by early Roman and Roman-Dutch law, namely
the universal partnership of all property and the universal partnership of
all profits. Although it is trite in our law that these two forms of the
universal partnershlp exist Bonthuys,”” has drawn an interesting
distinction between “commercial universal partnerships” and “intimate
universal partnerships”. Bonthuys notes that for an intimate universal
partnership there are additional requirements to that of Pothier.

17 Barratt “Whatever [ acquire will be mine and mine alone: Marital
agreements not to share in constitutional South Africa” 2013 South African
Law Journal 688-689: “[W]omen are usually the economically weaker
spouses at the end of a marriage”. See also Barratt 2013 South African Law
Journal 698: “It is universally recognized that the economically weaker
spouse will almost always be the wife, because of gender roles usually
assumed during marriage”. See also Bonthuys “Proving express and tacit
universal partnership agreements in unmarried intimate relationships”
2017 South African Law Journal 263; and Bonthuys “Developing the
common law of breach of promise and universal partnerships: Rights to
property sharing for all cohabitants?” 2015 South African Law Journal 99:
“In the absence of legislation, however, the courts’ treatment of unmarried
same-sex cohabitation shows that undertaking financial and other caring
responsibilities and sharing financial benefits is evidence of an agreement
that financial benefits should be equally shared at the end of the
relationship”.

18 Butters v Mncora supra 17-18.

19 See also Isaacs v Isaacs 1949 1 SA 952 (C) 956; Pezzutto v Dreyer 1992 3 SA
379 (A) 390A-390C; Bester v Van Niekerk supra 783H-784A; Miihlmann v
Mtihimann 1981 4 SA 632 (W) 634C-634F.

20 Isaacs v Isaacs supra 955; Sepheri v Scanlan 2008 1 SA 322 (C) 338C-D; Ally
v Dinath 1984 2 SA 451 (T); V (also known as L) v De Wet NO 1953 1 SA 612
(0) 615; Festus v Worcester Municipality 1945 CPD 186 (C).

21 Cassim et al, 23. See also Vermeulen v Marx 2016 JDR 1435 (GP); Davidson v
Davidson 2016 JOL 35109 (GP) 12; and Pezzuto v Dreyer supra 390.

22 Bonthuys 2017 South African Law jJournal 263: “Nevertheless, universal
partnerships in intimate relationships - to which I refer as intimate
universal partnerships - differ from commercial universal partnerships,
largely because of the different context within which they operate, which
imply, in turn, different modes of bargaining, different contractual aims,
and different behavioural norms during the subsistence and at the end of
these contracts”.
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Bonthuys notes that:

“In intimate universal partnerships the additional element of cohabitation
could be used as a proxy for establishing the presence of animus contrahendi
which, in turn, distinguishes a legal obligation from a promise made in the
heat of a short-lived passion”.?>

This suggestion by Bothuys should not lead to the inference that normal
cohabitation amounts to the animus contrahendi of a universal
partnership, as cohabitation is not a requirement for a universal
partnership and it is trite in our law that even longstanding cohabitation
relationships do not have any legal consequences attached to them.?*
Furthermore, the distinction between an intimate and commercial
partnership may be unnecessary as the requirements for both are exactly
the same and there are no additional requirements.25

The benefits of utilising the universal partnership in the cases of
putative marriages, unregistered (or even registered) customary-law
unions and cohabiting relationships are wide-ranging. The remedial
application of the universal partnership is shortly discussed in the
following paragraphs, in order to indicate the beneficial judicial
application of the dissolution of this partnership contract.

4 Remedial application of the universal
partnership in Botswana, Zimbabwe and
Namibia

It is noteworthy that the requirements for the universal partnership as
formulated by Pothier also apply in Botswana, Zimbabwe and Namibia.
Accordingly, the requirements for a universal partnership in Botswana,
Zimbabwe and Namibia are the same as in South African law.?®

41 Botswana

The High Court of Botswana, in TokoyamevBok,27 declared that a
universal partnership had existed between the deceased and the
respondent, despite the fact that they were never married. The
significance of this case is attributed to the liberal approach the court
followed by declaring that a universal partnership had existed, despite
arguments that the concept of a universal partnership is a common law

23 Bonthuys 2017 South African Law journal 267.

24 Sinclair and Heaton The law of marriage (1996) 274.

25 Butters v Mncora supra 17. See also Bonthuys 2017 South African Law
Journal 265: “According to proponents of this argument, parties in intimate
universal partnerships must also prove ‘cohabitation, sharing of profits and
freedom of accounting to each other’. These additional requirements were
rejected as being unnecessary in the Butters case”.

26 See for example Bodutu v Motsamai 2006 2 BLR 252 (HC) 257B-257C, Ntini
v Masuku 2003 1 ZLR 638 (H) 640 and LM v JM 2016 2 NR 603 (HC).

27 Tokoyame v Bok 2008 1 BLR 384 (CA).
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idea which is foreign to Kisa customary law.?® The respondent
accordingly received a half share of the deceased estate.

In the case of Makobela v Kemodisa,?’ the court willingly inferred a
tacit universal partnership in a putative marriage. Despite the criticism
against using the universal partnership in cases of putative marriages, the
court in Tape v Matoso,>° applied the principles of a universal partnership
to a customary marriage. In this case the court correctly mentioned that
it should be quite obvious that the universal economic partnership is
different from the statutory marriage in community of property. The
court however added that in appropriate circumstances, the finding of a
universal partnership may be made with respect to the way a couple
married under customary law.

It is vital to observe that complying with the essentialia of the universal
partnership is of utmost importance, as the partnership cannot simply
exist for convenience sake. In the case of Maoto v Maoto,”' the applicant
failed to demonstrate how cohabitation could be elevated to the level of
a universal partnership. Consequently the application was dismissed
with costs. Had the applicant been successful in proving the universal
partnership essentialia, the court in this case could have possibly
entertained the argument that the cohabitation relationship had been
elevated to universal partnership status. This elevation may seem
insignificant, but it is important to remember that according to South
African law, even longstanding cohabiting relationships do not have any
legal consequences attached to them.>?

4 2 Zimbabwe

The concept of a tacit universal partnership is unknown to customary
law, as confirmed by the court in Chivise v Dimbwi.>> In Maenzanise v
Ratcliffe No,>* the court held that although the concept of a universal

28 It is noteworthy that in South African customary law, a customary marriage
entered into after the commencement of the Recognition of Customary
Marriages Act 120 of 1998 (the RCMA) may legally exist despite the fact
that it has not been registered, provided that the requirements as set out in
S 3 of the RCMA are complied with. See Rautenbach and Bekker
Introduction to legal pluralism in South Africa (2014) 105: “A customary
marriage entered into before the commencement of the Act had to be
registered at the Department of Home Affairs before 15 November 2002”.

29 Makobela v Kemodisa 2002 2 BLR 112 (CA).

30 Tape v Matoso 2007 1 BLR 512 (CA).

31  Maoto v Maoto 2011 2 BLR 136 (HC).

32 Ally v Dinath supra.

33 Chivise v Dimbwi 2004 1 ZLR 12 (H) 14. The court mentioned that there is
no known principle of tacit universal partnership under customary law. In
this case the court mentioned that the general principles to be applied for a
just and equitable distribution of the estate include unjust enrichment,
universal partnership and joint ownership. See also Muringaniza v
Muringaniza 2003 2 ZLR 342 (H).

34 Maenzanise v Ratcliffe No 2001 2 ZLR 250 (H). In this case the plaintiff
contracted an unregistered customary-law marriage with a man of British
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partnership is a general-law concept and unknown to customary law, the
“way of life” of the plaintiff and her husband indicated that, in terms of
section 3 of the Customary Law and Local Courts Act 20 of 1990,35 the
general law should apply to the case.”®

The court in Chivise v Dimbwi,>” noted that the approach to property
of persons in an unregistered union relate to the general principles of law
(including unjust enrichment, universal partnership and joint ownership)
and concluded that these general-law principles have been resorted
through judicial innovation, aimed at providing a just and equitable
distribution of such customary law estates.>®

The court in Jengwa v Jengwa,”® embarked on a discussion of using the
universal partnership in customary law cases where a man has more
than one wife. Consequently, various questions arise, such as with which
wife or wives such a tacit universal partnership was formed, bearing in
mind that the wives themselves may form universal partnerships with
each other, to the exclusion of the husband.

Adopting a reformative approach to the application of customary law
may fully justify the application of the tacit universal partnership concept
to customary law, as expressed by the court in Chapeyama v Matende.*®
The court in this case expressed the view that the general-law concept of
tacit universal partnerships may be relied upon in circumstances where
the application of customary law would have led to injustice. The court
concluded that the justice of the case required that general law should
apply as the elements of a universal partnership had been established

extraction and lived with him in Harare until his death 25 years later.
Overall, her contribution towards the acquisition of the assets that
constituted the man’s deceased estate was about equal to his. She claimed
half the estate on the ground that she and the man had entered into a tacit
universal partnership in which they had pooled their resources for their
mutual benefit.

35 Customary Law and Local Courts Act 20 of 1990 S 3 states that: “When
general law is the correct choice, then a recognised cause of action must be
pleaded. Such a cause of action may be unjust enrichment, a tacit universal
partnership or joint ownership. An averment merely to the effect that
parties were in an unregistered customary union is not sufficient to found a
cause of action at general law”.

36 See Rautenbach and Bekker. These factors indicating the choice of law is
similar to that of South Africa.

37  Chivise v Dimbwi supra.

38 Chivise v Dimbwi supra 15.

39 Jengwa v Jengwa 1999 2 ZLR 121 (H) 121.

40 Chapeyama v Matende 2000 2 ZLR 356 (S). On appeal the court held, that
where a husband and wife marry under customary law, and that marriage
is not registered, customary law will apply to a dispute arising out the
marriage or its dissolution. It is only possible to bring in the general-law
concept of a tacit universal partnership if the court lays a foundation for
applying such law.
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tacitly.#! In the case of Chapendama v Chapendama,*? the learned judge
was quite emphatic as to the inappropriateness of invoking the common
law concept of a universal partnership where the parties were married
according to customary law. The learned judge mentioned that:

“However unsatisfactory the application of the general law concept of a tacit
universal partnership to an unregistered customary marriage scenario may
be, it is currently the only legal régime available in order to do justice to the
parties”.43

Despite the recognition of the duty of the court to assist women who “still
find themselves being shifted to backward and meaningless positions in
society, even where they now commercially contribute to their
households”, the court in Ntini v Masuku,** strictly adhered to the
requirements of the universal partnership. The court therefore did not
use the tacit universal partnership as a legal vehicle to award a half-share
of property in this unregistered marriage as the requirements for a
universal partnership were not met.

In this case the court correctly noted that the judicial duty “to follow a
positive and progressive approach” in addressing the injustices in the
legal system, does not renounce or negate the requirements of a
universal partnership, and only where “practically possible, will it be
used to assist individuals in their endeavour to find justice”.*®

4 3 Namibia

The case of Frank v Chairperson of the Immigration Selection Board,*” is
regarded as one of the leading cases in Namibian equality jurisprudence.
In this case, the Immigration Selection Board denied the application of a
permanent residence permit to a German citizen, Elizabeth Frank, who
was in a long-term lesbian relationship with a Namibian citizen. The
Immigration Selection Board assumed that the long-term relationship
between the two women was not one recognised by the courts.

41 Chapeyama v Matende supra 357. The court also referred to the case of
Matibiri v Kumire 2000 1 ZLR 492 (H), where the court ruled that on the
facts there was no tacit universal partnership, but made it clear that it
would have applied the common law, had the facts warranted
such an approach.

42  Chapendama v Chapendama 1998 2 ZLR 18 (H) 27-32. In this case the
conduct of the parties was indicative of a tacit universal partnership
(societas universorum quae ex quaestu veniunt). The plaintiff was therefore
entitled to a share of the assets on that basis.

43 Chapendama v Chapendama supra 31.

44 Ntini v Masuku supra 642.

45 Ntini v Masuku supra. In this case the court held that an unregistered
customary-law marriage on its own does not entitle a party to claim
property under the principle of tacit universal partnership. In order to
establish such a claim, the party must lay a foundation under the general
law and show that the requirements for such a partnership were fulfilled.

46  Ntini v Masuku supra 642.

47  Frank v Chairperson of the Immigration Selection Board 1999 NR 257 (HC).
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The Namibian High Court ruled that the concept of a universal
partnership is a relationship recognised by the courts. The High Court
noted that such a partnership may be concluded, expressly or tacitly,
between a man and a woman who are not legally married, but who live
together as husband and wife. Following this logic, the High Court
concluded that the long-term relationship between these two women is
in fact a universal partnership which is recognised by Namibian law. The
High Court accordingly ordered the Immigration Selection Board to issue
a permit within 30 days.*8

The Immigration Selection Board thereafter appealed to the Supreme
Court of Namibia against the decision of the High Court.*” The Supreme
Court concluded that the Constitution of the Republic of Namibia, 1990
and the Immigration Control Act 7 of 1993, did not discriminate against
Frank or her partner and overturned the decision of the High Court. The
majority of the Supreme Court judges in the appeal case concluded that
homosexual relationships are not equal to heterosexual relationships and
are therefore not afforded the same protection under Namibian law.?

The constitutional right to administrative fairness however required
the Immigration Selection Board to adhere to the audi alteram partem
rule. On this basis Frank was afforded the opportunity to reapply for the
permanent residence permit The permit was eventually granted, not on
the basis of the universal partnership, but on the grounds of her work as
gender researcher, gender trainer and gender journalist in Namibia.®

Although the decision of the High Court was overturned, it must be
understood that this is not because the courts do not recognise the
existence of universal partnerships. The conclusion of the High Court and
confirmation by the Supreme Court of Appeal that same-sex partners can
conclude a universal parmershrp in the same way as opposite-sex
partners, is correct and valid.®

The basis on which the High Court decision was overturned by the
Appeal Court, is attributed to the constitutionality of section 26(3)(g) of
the Immigration Control Act, which only referred to “spouse” which does
not include a partner in a same-sex life partnership. The Appeal Court did
not read into the word “spouse” to mean “partner in a same sex life

48 Morgan and Wieringa Tommy boys, lesbian men and ancestral wives: Female
same-sex practices in Africa (2005) 78.

49  Chairperson of the Immigration Selection Board v Frank 2001 NR 107 (SC).

50  Chairperson of the Immigration Selection Board v Frank supra 143 O'Linn AJA
stated that “although homosexual relationships must have been known to
the representatives of the Namibian nation and their legal representatives
when they agreed on the terms of the Namibian Constitution, no provision
was made for the recognition of such a relationship as equivalent to
marriage or at all. If follows that it was never contemplated or intended to
place a homosexual relationship on an equal basis with a heterosexual
marital relationship”.

51 Réhrs et al In search of equality: Women, law and society in Africa (2014) 35.

52 Chairperson of the Immigration Selection Board v Frank supra 113.
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partnership”.>> The Appeal Court did, however, add that the Immigration
Selection Board should have considered this relationship.

Currently persons unable to marry in terms of Namibian law, are left
with only one option, which is to conclude a legally recognised, binding
and protected relationship, namely a universal partnership. This
alternative may seem irrelevant to the discussion at hand, but upon
further evaluation it is essential to remember that a cohabiting
relationship does not secure any legal consequences. The universal
partnership is currently the only legal alternative available to these
individuals who are unable to marry in terms of Namibian law.

4 4 A reflection on the foreign law

From the above discussion it is clear that the judiciary of Botswana and
Zimbabwe rarely hesitate to apply the consequences of the dissolution of
a universal partnership in order to attempt to protect the contributions of
the parties and distribute the estate in a just and equitable manner. The
courts of Botswana and Zimbabwe however caution against the dangers
of inferring a universal partnership in instances where the essentialia is
absent or where it was never the intention of the parties to create a
partnership. The reformative and liberal approach of the Botswana and
Zimbabwe courts do not negate the importance of the essentialia and
proof of contribution. These cases illustrate the versatile application of
the universal partnership to various cases in order to effect a just and
equitable distribution of the property, in pursuit of the judicial duty to
assist.

It is evident from the case law that the universal partnership, in
essence, offers a legal avenue to share in the partnership property, jointly
acquired by them, upon the dissolution of the partnership,®* in addition
to joint ownership or unjust enrichment. Furthermore, the discretion of
the court to infer such a partnership in appropriate circumstances may
avoid an unfair outcome, although the judicial discretion of inference
should always be exercised with extreme caution.

The courts should refrain from assuming an automatic discretion and
imposing a private contract on the parties, as the universal partnership
contract is not one which should be deemed to exist. Accordingly,
litigants should plead and prove the existence of a universal partnership
in order to avoid an unfavourable outcome. Hence, the judiciary should

53 Chairperson of the Immigration Selection Board v Frank supra 156-157 the
court mentioned that: “Whether or not an amendment shall be made to S
26(3)(g) to add the words ‘or partner in a permanent same-sex life
partnership’, is in my view a matter best left to the Namibian Parliament”.

54 Please refer to Bonthuys 2017 South African Law journal 264.

55 Barratt “Private contract or automatic court discretion? Current trends in
legal regulation of permanent life-partnerships” 2015 26 Stellenbosch Law
Review 110-118: This is referred to as the “inferred contract model” which is
described by Barratt as a “precarious form of protection for economically
vulnerable life-partners”.
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not develop new default rules that long-term cohabiting or life partners
are deemed to be universal partners, as this may not be the intention of
the parties.

Utilising the universal partnership in cases where it is not intended will
inevitably lead to a degree of disappointment and frustration.”® As
mentioned by the court in Chapendama vChapendama,57 however
unsatisfactory the application of the universal partnership concept to
customary law may be, it is currently the only legal régime available in
order to do justice between parties. This amount of dissatisfaction is,
however, lessened by the fact that without the contractual remedies
offered by the partnership upon its dissolution, litigants would be left
with barely no legal recourse.® Nevertheless, a cohabitee may invoke
one or more of the remedies available in private law such as unjust
enrichment, joint ownership or the universal partnership, provided, of
course, that the requirements for that remedy are established.

4 5 Versatile utilisation of the universal partnership:
Benefits and drawbacks

Despite the vast benefits offered by the universal partnerships in these
cases, the drawbacks of the universal partnership’s application should be
mentioned. In a 2010 publication by the Gender Research and Advocacy
Project, Legal Assistance Centre (LAC) titled “A family a?air: The status of
cohabitation in Namibia and recommendations for law reform”,%” the
LAC explored the drawbacks of utilising a universal partnership as the
basis for asset division between cohabiting partners. Although this paper
is based on Namibian law and cohabitation, it is nevertheless relatable to
South Africa in this context too.

The first drawback the LAC mentions is that proving a universal
partnership is difficult and that the person attempting to rely on the
contract bears the onus of proof. As a universal partnership may be

56 Bonthuys 2017 South African Law Journal 264: “The relational elements of
intimate universal partnerships do not fit easily into the classical or
neo-classical contractual paradigm which remains dominant in South
African law. These characteristics might make it more difficult to prove the
existence and the terms of intimate universal partnerships in litigation”.

57  Chapendama v Chapendama supra 27.

58 Booysen v Stander 2018 6 SA 528 (WCC) 65 referred to Butters v Mncora
supra. The general rule in our law is that cohabitation does not give rise to
special legal consequences. Despite their cohabitation, those who remain
unmarried do generally not enjoy the protective measures established by
family law, see Volks NO v Robinson 2005 5 BCLR 446 (CC).

59 LAC “A family affair: The status of cohabitation in Namibia and
recommendations for law reform” https://www.lac.org.na/projects/grap/Pdf/
cohabitationsummary.pdf (accessed 2019-09-01). It should be noted that
the research done by the LAC is focused on cohabiting partners. Universal
partnerships are not necessarily between cohabiting persons.
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concluded tacitly, proving its existence may be very burdensome.®°

Additionally, proving the contribution of each party may also be very
difficult. Bonthuys mentions that another serious problem with the
universal partnerships’ jurisprudence is the percentage of the partnership
assets awarded to female plaintiffs.él

Secondly, the LAC explains that if a cohabiting partner is married to
someone else, it may be nearly impossible to establish a universal
partnership in respect of the cohabitation. Although marriage does not
prohibit the existence of a universal partnership between the married
spouses or between a spouse and a third party, the matrimonial property
regime could possibly exclude the existence of the universal partnership.
Consequently, it may render proving the existence of the universal
partnership nearly impossible.

The LAC continues to explain that in cases where one of the cohabiting
parties is married in community of property to another party, the process
of untangling which assets belong to the universal partnership versus the
community of property is extremely complex. The LAC mentions that the
utilisation of the universal partnership in cohabitation cases may pose
severe disadvantages, if the main asset is the home where the parties live
together. Moreover, even if a party is able to prove a right to a half-share
in a universal partnership, this does not automatically entitle her to a half-
share in the partnership’s immovable property assets.

Thirdly, the LAC mentions that remedies offered by the universal
partnership do not provide definite protection to vulnerable parties and
that this remedy is unpredictable and largely limited to litigants with the
necessary financial recourses to litigate in an action in the civil court.
Accordingly, the LAC remarks that this is not a useful approach to the
majority of Namibians. Not only are the majority of Namibians
prejudiced by the costly litigation system, the majority of South Africans,
Zimbabweans and Botswanan’s are also prejudiced by their expensive
litigation structures.

5 Current issues

In South Africa, section 7(6) of the Recognition of Customary Marriages
Act 120 of 1998 (RCMA) makes provision for a husband in a customary
marriage to enter into a further customary marriage with another woman

60 Bonthuys 2015 South African Law Journal 92 notes that treating these
contracts as tacit in the face of evidence of oral agreements places
additional evidentiary burdens on the female plaintiffs, while providing
further opportunities for the defendants to cast doubt on the existence of
the contract.

61  Bonthuys 2015 South African Law Journal 94.

62 In Botha NO v Deetlefs 2008 3 SA 419 (N), the court held that in the absence
of an agreement between the partners on how the dissolution of the
partnership is to be achieved, the normal course of action is to appoint a
receiver to liquidate the partnership.
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after the commencement of this Act. According to this section the
husband must make an application to court in order to approve a written
contract, intended to regulate the future matrlmomal property system of
his marriages. In the case of MN v MM,%’ the court declared that non-
compliance with section 7(6) does not render the subsequent marrla%e
void, but results in the marriage being out of community of property.®*
Although this registration is not a validity requirement and the avenue for
declaring the subsequent unregistered customary marriage as a putative
one exists, much legal uncertainty prevails. It is appropriate to mention
the universal partnership as an interim alternative to this problem, until
the Domestic Partnership Bill of 2008 is enacted in South Africa.®®

In South Africa, parties to Muslim, Jewish, Hindu or other religious
marriages must register their marriages in terms of the Civil Union Act
17 of 2006 or the Marriage Act 25 of 1961, in order for it to be legally
recognised. Couples married in terms of Islamic or Jewish rites are
excluded from concluding polygamous marriages in terms of the Civil
Union Act, the Marriage Act and the RCMA. For these polygamous
couples, the universal partnership is currently the only available legal
vehicle to obtain legal recognition of their relationship. The South African
Law Reform Commission (SALRC) has recently reiterated the fact that:

“[Plartners in unmarried intimate relationships have very few legal rights,
except for the occasional cases granting rights to share in partnership assets
on the basis that the partners had concluded tacit partnership agreemems".66

From the above statement made by the SALRC, it is clear that the
universal partnership is currently one of the few legal remedies available
to partners in unmarried intimate or cohabiting relationships, or
unrecognised religious marriages. The SALRC added that:

“[Tlhe lack of a statutory remedy to claim a share of partnership property
outside of wvalid marriages, is a problem with significant gendered
consequences, potentially leading to the social and economic vulnerablllty of
women (and often children) when intimate relationships end”®

63 MNv MM 2012 4 SA 527 (SCA).

64 See also Ngwenyama v Mayelane 2012 4 SA 527 (SCA) which was confirmed
by the Constitutional Court in Mayelane v Ngwenyama 2013 8 BCLR 918
(CC) 89. S 7(6) is not a validity requirement.

65 See Rautenbach and Bekker 110: It is suggested that the only option is a
total division of all the assets of the estate.

66  South African Law Reform Commission (SALRC) http://www.justice.gov.za/
salrc/ipapers.htm (accessed 2019-09-01) 12. See also Bonthuys “Exploring
universal partnerships and putative marriages as tools for awarding
partnership property in contemporary family law” 2016 Potchefstroom
Electronic Law Journal 1; and Barratt 2013 South African Law Journal 688-
704.

67 SALRC http://www.justice.gov.za/salrc/ipapers.htm (accessed 2019-09-01)
46.
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In order to attempt remedying this legal problem, the SALRC has
suggested a “single marriage statute” which will be based on the
principles of equality, human dignity and non-discrimination.®®

As the “single marriage statute” is intended for submission to cabinet
by March 2021, the universal partnership is currently the only available
remedy to parties in unmarried intimate or cohabiting relationships,
unrecognised religious marriages and putative marriages.69 This single
marriage statute may provide some harmonisation and potentially
remedy current legislative gaps and conflicts.

Although the legality and recognition of homosexual relationships is
not the focus of this current article, it is interesting to note that the
Constitution of Zimbabwe, 2013 expressly prohibits same sex marriages
in section 78(3). To date, the Constitutions of Namibia, Botswana and
Zimbabwe do not prohibit discrimination based on sexual orientation,
like the South African Constitution.”% It is trite that the similarities and
differences between the universal partnership and valid marriages or
unions are largely debated. Despite this debate, it is suggested that
because these countries do not provide for same-sex marriages, the

68 SALRC http://lwww.justice.gov.za/salrc/ipapers.htm (accessed 2019-09-01) 1-
6: The aim of this project according to the SALRC is to send a clear message
that discrimination will no longer be tolerated and to enable South Africans
of different religious and cultural persuasions to conclude legal marriages.
This suggested “single marriage statute” may be replacing or additional to
the suggested Domestic Partnership Bill of 2008.

69 South African customary law legislation has not been free of criticism and
scrutiny and is in the process of reform and amendment. In the interim, it
is noteworthy that the universal partnership may be utilised in order to do
justice between parties that are in a relationship that is not legally
recognised and protected. See Rautenbach and Bekker 110 and Volks NO v
Robinson supra 124: “At present our law makes no express provision for the
regulation of the affairs of cohabiting partners upon termination of their
relationship. In several other jurisdictions, the law of implied or
constructive trusts has been used to re-allocate property rights between
partners at the termination of a cohabitation relationship to achieve equity.
This remedy is not available in our law, given the different legal basis of the
law of trusts in South African law. However, the common law rules
governing universal partnership may in some circumstances assist the
partners at termination”. See Cameron and De Waal Honoré’s South African
law of trusts (2002) 110.

70 S 56 of Constitution of Zimbabwe, 2013 does, however, prohibit
discrimination based on sex and gender, but not sexual orientation. S 10 of
the Constitution of the Republic of Namibia, 1990 only prohibits
discrimination based on sex, but not sexual orientation or gender. S 15 of
the Constitution of Botswana, 1966 protects persons against discrimination
based on sex, but not gender or sexual orientation. On 11 June 2019 the
Botswana High Court in Gaborone decriminalised homosexuality and
declared certain sections of the penal code banning gay sex,
unconstitutional. See “Botswana legalizes same-sex relationships: Bucking
trend in Africa” (2019-06-11) Bloomberg https://www.bloomberg.com/news/
articles/2019-06-11/same-sex-relationships-decriminalized-by-botswana-s-
high-court (accessed 2019-09-01).
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universal partnership may currently be the only means to attach legally
binding consequences to homosexual relationships.

As more than half of the African countries have laws penalising same-
sex relationships, South Africa has become a “safe haven” for
homosexual persons in other African countries, who often travel to South
Africa to flee persecution in their home countries.”! The relevance hereof
on South Africa relates to the application of the lex causae of the foreign
jurisdiction, where a couple from Zimbabwe, for example, flee to South
Africa. If this couple, for example, concluded a universal partnership in
Zimbabwe, the application of the lex causae is appropriate. This simple
scenario indicates the potential cross-border use of this ancient contract
form and its modern-day relevance.

6 Lessons to be learnt

Outlining the lessons to be learnt from the foreign-law research is no easy
task. Despite this difficulty which is rooted in the abundance of detail,
there are some key aspects which should be reiterated. The most
important lessons to be drawn from the foreign-law research may be
summarised as follow:

a In the endeavour to do justice and exercising its judicial discretion, our
courts may imply the existence of a universal partnership in appropriate
circumstances, such as: putative marriages; unregistered marriages or
unions; unrecognised religious marriages and cohabiting relationships.

b  The judicial discretion and duty to assist does not negate the universal
partnership essentialia and the essentialia thereof must be pleaded and
proven.

¢ In order to prevent imposing on litigants a mindset which they do not
have, our courts should not assume any automatic discretion and an
inference of a tacit universal partnership should be exercised with
extreme caution in appropriate circumstances.

d Although the concept of a universal partnership is unknown to customary
law, this fact must not preclude persons in customary or other
unrecognised religious marriages from relying on the remedial benefits
of the universal partnership upon its dissolution.

e Although choice of law rules allow litigants to choose between
customary- or common law, the basis for relying on the universal
partnership should be made unambiguously.

f  The universal partnership may purposefully be applied to polygamous
customary law marriages until legal certainty is attained regarding the
regulation of subsequent unregistered polygamous customary law
marriages;

¢ Wives in polygamous customary marriages may conclude universal
partnerships with each other, to the exclusion of the husband, as
contemplated by the Zimbabwe High Court;

71 See “Anti-gay laws widespread in Africa despite gains” (2016-06-10)
News24  https:/lwww.news24.com/Africa/News/anti-gay-laws-widespread-
in-africa-despite-gains-20190610-2 (accessed 2019-09-01).
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h In cases where one or both of the parties are married in community of
property to someone else, the form of universal partnership is more
analogous to an ordinary commercial partnership than to any form of
community of property arising from a matrimonial relationship;

i A reformative, progressive and liberal application of the universal
partnership, as observed in foreign law, may certainly allow our courts to
do justice until the enactment of the intended “single marriage statute”
and the Domestic Partnership Bill of 2008.

7 Conclusion

“The societas universorum bonorum is alive and well in South African law”.”?
The unique niche that the universal partnership has managed to secure
in our multi-cultural pluralistic legal system is extraordinary.

The universal partnership is not only beneficial upon its dissolution,
but its creation and legally recognised existence may offer great remedial
benefits and legal recourse to persons excluded from legislative
protection. In Namibia, it is evident that the value of the universal
partnership lies in proving the existence thereof, as observed in the
Frank,”” case. On the other hand, the remedial benefits of the universal
partnership are mainly attributed to the effects of its dissolution as
observed in Botswana and Zimbabwe case law, where the courts focus
on employing the consequences of the dissolution of the universal
partnership in order to do justice. In light of this liberal approach followed
by these foreign jurisdictions, it is suggested that our courts more
willingly provide contract-based relief to persons in putative marriages,
unregistered civil- and customary law marriages, unrecognised religious
marriages and cohabiting relationships. Until the enactment of the
intended “single marriage statute” and the Domestic Partnership Bill of
2008, persons in legally unrecognised relationships are offered an
opportunity to share in the jointly acquired property by relying on the
universal partnership as contractual remedy.

72 Henning “Perspectives on the universal partnership of all property (societas
universorum bonorum) and the origin and correction of a historical fault
line: Part 2”7 2014 Tydskrif vir Hedendaagse Romeins-Hollandse Reg 427-439.
73 FranR v Chairperson of the Immigration Selection Board supra.
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SUMMARY

Remotely piloted aircraft systems are becoming a commodity all over the
world. Typically known as “drones”, remotely piloted aircraft systems
allow pilots to record videos and take photographs without being physically
present. Such systems are used in both private and commercial ways that
vary from service delivery to surveillance. As such, the protection of the
right to privacy faces new challenges under South African law. This paper
is concerned with the irresponsible use of remotely piloted aircraft
systems, that results in privacy infringement. The article also includes a
discussion of the obstacles that come with identifying users of remotely
piloted aircraft systems, and the burden that such constraints place on
people who seek to enforce their right to privacy. Therefore, the paper is a
critical analysis of whether the existing data protection and civil aviation
laws can withstand the invasion of remotely piloted aircraft systems in
South Africa.

1 Introduction

No one knows how many RPAS exist in South Africa. Not all RPAS are
registered.1 In 2017, the South African Civil Aviation Authority (SACAA)
reported that the number of registered remotely piloted aircraft systems
(RPAS) has increased from 216 to 468 in total. By the end of 2018, this
number had further grown to a total of 663 RPAS.? People often use
RPAS for private purposes, either as a toy or to take photographs;3 but
RPAS can provide commercial or essential benefits such as service

1 McKinley “New terrains of privacy in South Africa: Biometrics/smart
identification systems, CCTV/ALPR, drones, mandatory sim card
registration and Fica” 2016 Right to Know Campaign and the Media Policy &
Democracy Project 12.

2 IT Web Daily (2017-02-09) http://www.itweb.co.za/mobilesite/news/159283
accessed on 13 February 2017; “State of RPAS report in South Africa”
available at https://www.rocketmine.com/wp-content/uploads/2019/07/ROC
008-STATE-OF-RPAS-REPORT-2018-email.pdf (accessed 2019-11-21).

3 Clarke “The regulation of civilian drones’ impact on behavioural privacy”
2014 Computer & Security Law Review 287.
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delivery.4 Since an RPAS has a camera,5 it can be used to collect

photographic data remotely without obtaining permission from anyone.®
An RPAS provides real-time feedback to the pilot; giving them the
uncontrolled ability to store other people’s photographs and videos.
Given how people interact on social media, a pilot may share the data on
their social media account as well. As a result, the right to privacy withers
when people use their RPAS negligently.

In general, privacy is under threat because of the irresponsible use of
technology such as RPAS.” Besujes RPAS are becoming more accessible
and inexpensive to purchase.® The cheapest RPAS costs R1 999 and has
a camera that takes 5- megaplxel 1ma%es and records high definition
videos while the pilot views a live feed. 7 Such RPAS can also be used to
track people, animals and objects without the need for a tracking
bracelet. Therefore, it may allow a remote pilot to track a person and
keep stored records about the latter without their consent.” - Personal
data generates money and helps to predict people’s preferences and
hobbies. As such, the law must be concerned about the implications of
people and businesses acquiring data-collecting RPAS.

This paper involves an analysis of the enforceability of the right to
privacy in civil aviation. The relevant laws to consider in South Africa are
the Civil Aviation Act 13 of 2009 (CAA), read along with the Civil Aviation
Regulations, 2015 (CARs). "' The existing regulations for the recreational
use of RPAS prohibit certain forms of irresponsible use. Whether these
laws are sufficient to protect individuals from unlawful infringement of
their right to privacy will be discussed throughout this paper.
Furthermore, the protection of privacy also entails protection against
unlawful processing of personal information, which may include
photographic data of individuals. Therefore, a critical analysis of the

4  Cash “Droning on and on: A tort approach to regulating hobbyist drones”
2016 University of Memphis Law Review 696; McKinley 2016 Right to Know
Campaign and the Media Policy & Democracy Project 11; Washington “Survey
of drone use for socially relevant problems: Lessons from Africa” 2018 Afr.
J. Comp. & ICT 2.

5  Cash 2016 University of Memphis Law Review 696.

6  Cash 2016 University of Memphis Law Review 696; Huneberg “The rise of
the drone: Privacy concerns” 2018 THRHR 267.

7 Cash 2016 University of Memphis Law Review 697 and 704; Loubser and
Midgley The Law of Delict (2017) 327; Huneberg 2018 THRHR 264 & 267,
Washington 2018 Afr. J. Comp. & ICT 6.

8  Cash 2016 University of Memphis Law Review 696; Washington 2018 Afr. J.
Comp. & ICT 5.

9  See https://broadcasthub.co.za/product_details/ryze-tech-tello-quadcopter-
iron-man-edition for an example of the cheap model described in this
paper (accessed on 2020-04-05).

10 Clarke 2014 Computer & Security Law Review 287.

11 S 155(g)-(i) of the Civil Aviation Act 13 of 2009 empowers the minister of
transport to make regulations for purposes of recreational activities
specified in the regulations and establish regulatory bodies for such
purposes; Civil Aviation Regulations, 2011 published in GG 38830 of 2015-
05-27.
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Protection of Personal Information Act 4 of 2013 (POPI Act) is included
in this study to determine whether RPAS users are bound to the
principles aimed at protecting the right to privacy in the POPI Act.

2 Regulation of RPAS in South Africa

RPAS, commonly known as drones, are aircraft operated from a remote
pilot station, excluding a model aircraft and toy aircraft.'? The %jilot of an
RPAS manages the flight thereof from a remote pilot station.!” Part 101
of the CARs applies to RPAS used for private and commercial flight
operations. 14 commercial operations involve the use of RPAS in farming,
mining, media, journalism, film and entertainment. ' Private operations
refer to the use of an RPAS for personal purposes where there is no
commercial outcome, gain or interest.'® Subparts 101.01 and 101.05 of
the CARs regulate such private use.!” The regulations have three main
parts: (a) rules relating to the requirements for operating RPAS and the
required distance between the pilot and the RPAS; (b) restrictions that
limit the distance between the RPAS and other aircraft, other people and
their property and (c) exemptions from liability.

2 1 License and distance requirements for RPAS pilots

A pilot who uses an RPAS for private operations is not required to have a
license.'® However, pilots using RPAS for personal reasons must have a
certificate of registration for each RPAS they own.'? As opposed to
private RPAS pilots, commercial RPAS pilots must undergo training and
require a license to operate RPAS lawfully.>® The CARs require the pilot
using RPAS for commercial operations to have an operations license
which specifies the kind of operation the pilot may participate in, hence
training is 1required.21 Furthermore, the holder of an RPAS operational
license for commercial use is required to have insurance against third-
party liability.>> Whether insurers satisfy violation of privacy claims will
depend on the contractual arrangements between parties.

12 R 2(K) Civil Aviation Regulations, 2011.

13 Supra.

14 Part 101.01.1(1) read with subpart 101.01.1(2)(d) Civil Aviation Regulations,
2011; McKinley 2018 Right to Know Campaign and the Media Policy &
Democracy Project 12.

15 McKinley 2016 Right to Know Campaign and the Media Policy & Democracy
Project 13.

16 R 2(i) Civil Aviation Regulations, 2011; McKinley 2016 Right to Know
Campaign and the Media Policy & Democracy Project 12.

17 Part 101.01.2(1) Civil Aviation Regulations, 2011.

18 Part 101.01.2(2) Civil Aviation Regulations, 2011; McKinley 2016 Right to
Know Campaign and the Media Policy & Democracy Project 12-13.

19 Part 101.05.10(1)(c) Civil Aviation Regulations, 2011.

20 Part 101.04 Civil Aviation Regulations, 2011; McKinley 2016 Right to Know
Campaign and the Media Policy & Democracy Project 13.

21 Part 101.04.1 Civil Aviation Regulations, 2011.

22 Part 101.04.12 Civil Aviation Regulations, 2011; McKinley 2016 Right to
Know Campaign and the Media Policy & Democracy Project 13.



Processing of personal information using remotely piloted aircraft systems in SA 143

All pilots must fly RPAS within a visual-line-of-sight (VLOS),23 400 feet
above ground level while maintaining direct and unaided visual contact
with the RPAS at a distance not exceeding 500 metres.?* Although,
commercial RPAS can also be operated beyond the visual-line-of-sight (B-
VLOS) if they have the approval to fly B-VLOS.?> The CARs aim to ensure
that the pilot actively and continually monitors the RPAS while it is in
flight, not allowing it to move outside of their VLOS. Therefore, the
mentioned regulations deal with the distance required between the pilot
and the RPAS. Additionally, the CARs also provide restrictions that must
be observed by RPAS pilots concerning other people affected by RPAS
operations.

2 2 Restrictions on private and commercial RPAS
operations

The CARs prohibit RPAS operations directly above any person or a group
of persons within a lateral distance of 50 metres unless such persons are
under the direction of the RPAS pilot.% These provisions apply to both
private and commercial operations. RPAS may not be operated within a
lateral distance of 50 metres from any structure or building without
permission from the owner thereof.?”

The cumulative effect of these regulations makes it unlawful to fly
RPAS less than 50 metres away from a person, above a person or
someone’s property while the remote pilot of the RPAS is, at most, 500
metres away from the RPAS. Not complying with CARs can amount to an
offence and may result in a fine of up to R50 000 or a period of
imprisonment not exceeding ten years or both.?8

Moreover, all RPAS pilots are prohibited from engaging in negligent or
reckless RPAS operations that endanger the safety of people, property or
any other aircraft.?? This provision relates explicitly to the safety of other
people concerning the use of RPAS. SACAA issued a notice on their
website explaining that the dangers of the negligent operation of an
RPAS may result in “legal liability for breaking privacy laws and other
laws enforceable by other authorities”.>® However, the CARs do not

23 R 3(l) read with 101.05.11(1) and (2) Civil Aviation Regulations, 2011.

24 R 2(n) Civil Aviation Regulations, 2011; McKinley 2016 Right to Know
Campaign and the Media Policy & Democracy Project 12.

25 Part 101.05.11 Civil Aviation Regulations, 2011; McKinley 2016 Right to
Know Campaign and the Media Policy & Democracy Project 14.

26 Part 101.05.13 Civil Aviation Regulations, 2011; McKinley 2016 Right to
Know Campaign and the Media Policy & Democracy Project 12.

27 Part 101.05.14(1)(b).

28 S 112(b) of the Civil Aviation Act 13 of 2009.

29 Part 101.05.9(2) Civil Aviation Regulations, 2011.

30 South African Civil Aviation Authority “Remotely Piloted Aircraft Systems —
General Information”  http://www.caa.co.za/Pages/RPAS/Remotely % 20
Piloted % 20Aircraft % 20Systems.aspx accessed on 27 May 2017.
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explicitly prohibit the invasion of privacy through RPAS.3!

Although the CARs do not place a specific duty on RPAS pilots to
refrain from violating the right to privacy of others, such a duty can be
inferred based on the communication of SACAA’s expectations of RPAS
users, in conjunction with the wording of the regulatory rules that bind
RPAS pilots. Therefore, the regulations are all indirectly aimed at
protecting the right to privacy, but they fail to provide enforcement of
this right effectively .2

2 3 Exemptions and limitations on liability

The CAA explicitly states that no action for trespassing can arise merely
because an aircraft passes at a reasonable height over private property at
a reasonable distance.’> The CAA does not stipulate what the term
‘reasonable’ means in this context. One can assume that a reasonable
height to fly over one's property would be one that does not exceed the
restrictions under the CARs. A reasonable height may also include an
operation that exceeds the CARs restrictions only as far as it is necessary
to do so, based on the surrounding facts and circumstances. The
provision seems to take the form of a rule of reason, tested against the
standard of a reasonable man in the same position as the RPAS pilot. As
a result, owners of RPAS may enjoy a statutory exclusion from claims if
their conduct is proved reasonable under the circumstances.

Nonetheless, the SACAA urges all RPAS users to observe and avoid the
possibility of infringing on other people’s right to privacy, but there are
no remedies or penalties prescribed for non-compliance or failure to
observe the CARs in a way that violates the right to privacy. On the
contrary, both the CARs and CAA omit the invasion of the right to privacy
under the listed types of offences which can be committed by an RPAS
pilot. This omission leaves an aggrieved party seeking other means to
protect their rights in terms of either the common law of delict or
legislation that regulates privacy if such legislation applies to their
circumstances. As such, an analysis of the regulatory framework for the
protection of privacy is essential for this paper.

3 The right to privacy under the Constitution

The right to privacy finds protected under section 14 of the Constitution,
the common law and various statutory laws.>* Everyone in South Africa
has the right to privacy, but certain limitations of this right can be

31 McKinley 2016 Right to Know Campaign and the Media Policy & Democracy
Project 12.

32 Huneberg 2018 THRHR 271-272.

33 S 8 of the Civil Aviation Act 13 of 2009.

34 Papadopoulos and Snail Cyberlaw@SA III: The law of the internet in South
Africa (2012) 277.
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justified in terms of section 36 of the Constitution.>® The right to privacy
includes the claim not to have one’s person, home and property searched
or possessions seized.’® However, the right to privacy is not limited to
searches, seizures and communications only.

31 The scope of the right to privacy

The right to privacy is the right to be left alone;*8 the scope of which
becomes narrower, the more a person interrelates with the world. 391t
relates to an individual’s family life, sexual preference and home
environment, which should be shielded from erosion through conflicting
rights in the community. The rlght strongly relates to the individual’s wa%
of life as characterised by seclusion from the public and publicity.*
Despite this, the right to privacy also extends beyond the inner sanctum
of the home.*! Therefore, even in public places, such as a hotel room,
private business or public bathroom, an individual can still expect their
right to privacy to be protected.

3 2 Protection and enforcement

Section 38 of the Constitution provides that anyone acting in own
interest or acting in the public’s interest can approach a competent court,
alleging that a right in the Bill of Rights has been infringed or
threatened.*? A court hearing the matter may grant appropriate relief

35 S 36(1) of the Constitution of the Republic of South Africa, 1996 is known
as the limitations clause. In terms of the limitations clause, a general law of
application may limit any right under the Bill of Rights if that limitation is
justifiable and reasonable in an open and democratic society based on
human dignity, equality and freedom. To test whether a limitation of
constitutional rights passes the constitutional muster, the following factors
are considered: (a) the nature of the right; (b) the importance of the
purpose of the limitation; (c) the nature and extent of the limitation; (d) the
relation between the limitation and its purpose; and the less restrictive
means to achieve the purpose. See further s 16 of the Constitution of the
Republic of South Africa, 1996 for a layout of the right to freedom of
expression.

36 S 14 of the Constitution of the Republic of South Africa, 1996;
Papadopoulos and Snail 277; Freedman and Robinson LAWSA (edJoubert)
5(4) (2012) para 91; Huneberg 2018 THRHR 266.

37 Currie and De Waal The Bill of Rights Handbook (2013) 295; De Vos and
Freedman South African Constitutional Law in Context (2015) 462.

38 Investigating Directorate: Serious Economic Offences and Others; Curtis v
Minister of Safety and Security and Others 2000 (10) BCLR 1079 (CC) para
16; Loubser and Midgley 326.

39 Bernstein v Bester 1996 (4) BCLR 449 (CC) para 77; Papadopoulos and Snail
281.

40 Bernstein v Bester supra para 67; Neethling, Potgieter and Visser Neethling’s
Law of Personality (2005) 30; De Vos and Freedman 322.

41  Investigating Directorate: Serious Offences v Hyundai Motor Distributors (Pty)
Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit 2001 (1) SA 545 (CC)
para 16; Magajane v Chairperson, North West Gambling Board and Others
2006 (10) BCLR 1133 (CC) para 42.

42 S 38(a) and (d) of the Constitution of the Republic of South Africa, 1996;
Currie and De Waal 177-178.
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and must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom.*> However, if the
court finds that there is legislation that regulates RPAS concerning the
right to privacy, it will determine the matter based on such a statute
first.** without legislative or common law remedies, constitutional
litigation may arise when a person claims that there has been a violation
of their right to privacy through an RPAS.

The plaintiff would have to establish that they were entitled to enjoy
the right to privacy under the circumstances.*> This investigation
involves finding out whether the alleged infringer is bound to the duties
imposed by the constitutional right to privacy of the plaintiff. The scope
of the right to privacy under the facts and circumstances must be
determined.*® If it appears that the infringer violated the right to privacy
of the plaintiff, the question arises whether such infringement was a
justifiable infringement of the right. If the violation of the right to privacz
is proven to be unjustifiable, the court may grant appropriate relief.*
The court can be flexible with the relief that it grants to the plaintiff and
adapt to the damaging effects of new technologies.

Nevertheless, constitutional litigation is expensive for persons who
cannot afford legal counsel in South Africa.*® More so, a claim is almost
impossible to prove when the alleged infringement happens through an
RPAS. The burden is on the plaintiff to identify the wrongdoer who used
an RPAS to invade their privacy. All South African-registered RPAS must
be marked with identification numbers that are engraved, etched or
stamped and affixed conspicuously on the exterior.*> However, the
make of an RPAS is not easy to identify while it is in flight, making it even
more difficult for anyone to identify a wrongdoer who conceals their
identity using an RPAS. Such considerations increase the burden on
individuals to enforce the right to privacy against violations committed
through an RPAS.

When applying the right to privacy as contained in the Bill of Rights, a
court must give effect to that right by either applying enabling legislation
or developing the common law to the extent that legislation does not give
effect to that right.50 Therefore, in subsequent paragraphs, an analysis of
the common law protection of the right to privacy in the context of RPAS
follows. After that, the POPI Act is also discussed to determine the

43 S 38 read with s 39(1)(a) of the Constitution of the Republic of South Africa,
1996.

44 De Vos and Freedman 338.

45 Freedman and Robinson LAWSA 5(4) para 93; De Vos and Freedman 322.

46  Supra.

47 S 38 of the Constitution of the Republic of South Africa, 1996; Currie and
De Waal 180; De Vos and Freedman 685.

48 Fowkes “Constitutional Review in South Africa: Features, changes and
controversies” in Fombad Constitutional adjudication in Africa (2017) 170.

49 South African Civil Aviation Technical Standards part 101.02.4.

50 S 8(3) and s 39(2) and (3) of the Constitution of the Republic of South
Africa, 1996; Currie and De Waal 45; De Vos and Freedman 685.
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effectiveness of the regulatory framework relating to the right to privacy,
in the context of RPAS.

4 Common law protection

The courts have recognised that the right to prlvacy is an independent
personality right under the common law of delict.>! The courts perceive
prlvacy clalms as related to the infringement of the right to human
dlgmty though they maintain that dignity and privacy claims are
different.>> When a person acquaints themselves with private facts, 54
against the will or permission of the owner of those private facts their
conduct may amount to a violation of the right to privacy.® A claim
based on the invasion of privacy will only succeed if the alleged violation
is proved to be intentional and unlawful, without a valid ground of
justification. 56 In order for the invasion to be deemed unlawful, the
plaintiff must have a legitimate expectation of privacy. Additionally, the
invasion of privacy must be objectively unreasonable when viewed
through the eyes of the community and in light of constitutional values
and norms.>’

4 1 Requirements for liability

In order to incur liability, the wrongdoer must have manifested an
intention to acguire personal information by invading others’ privacy
using an RPAS. 8 South African courts have not yet had an opportunity
to test whether the common law protection is sufficient to hold that an
RPAS pilot acted with the necessary intention when an RPAS had been
used to capture images and videos during flight, whether the pilot
intended to capture such images or not. 59 It also remains to be seen
whether the common law may be sufficient to protect an individual from
the infringement of their right to privacy, to the extent that their personal
information is merely collected using an RPAS, but not perused or
published without their consent.®

51 Neethling, Potgieter and Visser 29; Huneberg 2018 THRHR 266.

52 Often when the right to privacy is violated, they are not treated with
respect, thus violating their human dignity, see De Vos and Freedman 463;
Loubser and Midgley 325.

53 Neethling, Potgieter and Visser 218; Loubser and Midgley 325.

54 Neethling, Potgieter and Visser 222; Huneberg 2018 THRHR 265.

55  Currie and De Waal 296; Huneberg 2018 THRHR 265.

56  Currie and De Waal 296; Grounds of justification that can operate against
the infringement of the right to privacy include necessity, private defence,
public interest in information relating to a public figure or a newsworthy
event, and consent — see Neethling, Potgieter and Visser 240-251.

57 Neethling, Potgieter and Visser 55; Currie and De Waal 298; De Vos and
Freedman 462.

58 Neethling, Potgieter and Visser 292 and 221.

59 McKinley 2016 Right to Know Campaign and the Media Policy & Democracy
Project 14.

60 Roos “Data protection: Explaining the international backdrop and
evaluating the current South African position” 2007 SALJ 423.
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4 2 Requirements for the actio iniuriarum

The actio iniuriarum allows recourse for the violation of the right to
privacy. Specific forms of infringements of the right to privacy mclude
setting up bugging and listening devices;®! unauthorised use of photos
unauthorised entry into a private residence; 63 listening to private
conversations and dlSC osing private facts acquired through an unlawful
act of intrusion;®¥ shadowing of a person: 65 publishing someone’s
photograph without their consent 66 and peeping through the window to
see a person undressing.®” All these forms of infringement can also be
committed using an RPAS. For instance, one can look into a window to
see a person undressing using an RPAS without them having to be
physically present outside that window.®® Therefore, the courts must
decide on a case-by-case basis, whether a claim for the infringement may
succeed if the acts mentioned above could not have been committed
without using an RPAS.%?

The actio iniuriarum can never be used against negligent actions
because is aimed at satlsfactlon for non-patrimonial loss caused by
intentional, wrongful conduct.”® When the courts assess satisfaction in a
privacy claim, the facts and circumstances of the case determine the
outcome.”! The court considers the plaintiff’s social standing, the
seriousness of the violation, and the defendant’s attitude at the time of
the infringement and afterwards. The courts further consider the nature
of the infringement and its effects on the plaintiff.”?> Therefore, the actio
iniuriarum provides a restricted approach in protecting the right to
privacy. It does not sufficiently protect an individual from the negh ent
collection of their personal information using an RPAS camera;’> let
alone an RPAS operated contrary to the CARs. Whether the action
infuriarum requires development to remedy negligent acts was
previously raised in the Constitutional Court.”* However, the court found
it unnecessary to deal with this question because it held that the matter
related to the intentional infringement of the right to pr1vacy

61 Loubser and Midgley 326.

62 Loubser and Midgley 327.

63 S v Boshoff 1981 (1) SA 393 (T) 394H.

64 Financial Mail v Sage Holdings 1993 (2) SA 451 (A) 469G.

65 Epstein v Epstein 1906 TH 87 at 88.

66 O’Keeffe v Argus Printing and Publishing Co Ltd 1954 (3) SA 244 (C) 248H-
249A

67 Rexv Hollzday 1927 CPD 395 at 401.

68 Clarke 2014 Computer & Security Law Review 287; McKinley 2016 Right to
Know Campaign and the Media Policy & Democracy Project 13.

69 Supra.

70 NM v Smith and Others (Freedom of Expression Institute as Amicus Curiae)
2007 (7) BCLR 751 (CC) para 55; Neethling LAWSA (ed Joubert) 20(1) (2009)
para 399; Currie and De Waal 297; Loubser and Midgley 326 and 329-331.

71 Loubser and Midgley 429.

72  Supra.

73 Currie and De Waal 297.

74 NM v Smith supra para 21; Currie and De Waal 297.

75 NM v Smith supra para 57; Currie and De Waal 297.
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A pilot should not be allowed to circumvent the law by using an RPAS
to violate people’s privacy. An RPAS flown in VLOS may indirectly violate
the privacy of anyone around it. Arguably, the RPAS under these
conditions assists the pilot to invade the right to privacy negligently. The
common law is not sufficient to protect the right to privacy from RPAS.76
Consequently, the POPI Act regulates the collection and processing of
personal information in South Africa, to protect the right to privacy,
cognisant of the right to freedom of expression and the impact of
technological advancements that threaten the right to privacy.””

5 Protection of Personal Information Act 4
of 2013

According to section 2 read with section 3(1)(a) of the POPI Act, this
legislation aims to protect the right to privacy by regulating the
processing of personal information that forms part of a filing system or
intended to form part thereof.”® It specifically deals with personal
information that is entered into a record by or for a responsible party, by
making use of automated or non-automated means.’? The words used in
the POPI Act to define its scope of application have specific meanings.
For instance, a person to whom the information regulated under the
POPI Act relates is a data subject.80 It is the processing of personal
information that belongs to such data subjects that the provisions of the
POPI Act refers. As such, in subsequent paragraphs, the definitions of the
words “processing”; “personal information”; “record”; “responsible
party”; “automated” and “filing system” are explained in order to test
whether the use of RPAS can be subject to the POPI Act.

51 Meaning of “processing”

The meaning of the word “processing” is cast broadly in the POPI Act 8!
The term processing means: 52

‘... any operation or activity or set of any operations, whether or not by
automatic means, concerning personal information, including -

a  collection, receipt, recording, organisation, collation, storage, updating or
modification, retrieval, alteration, consultation or use;

b dissemination by means of transmission, distribution or making
available in any other form; or

¢ merging, linking, as well as restriction, degradation, erasure or
destruction of information”.

76 Huneberg 2018 THRHR 267.

77 Preamble of the Protection of Personal Information Act 4 of 2013.

78 S 2 of the Protection of Personal Information Act 4 of 2013.

79 S 3(1)(a) of the Protection of Personal Information Act 4 of 2013.

80 S 1 of the Protection of Personal Information Act 4 of 201 3.

81 Van der Merwe Information and communications technology law (2016) 435.
82 S 1 of the Protection of Personal Information Act 4 of 2013.
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The primary rule of statutory interpretation is to determine the
intention of the legislature, by giving the words in the provision their
ordinary grammatical meaning unless to do so would lead to absurdity
that the legislature could not have contemplated.®’> A literal
interpretation of the words used in the above definition may render the
use of an RPAS as processing under the POPI Act. For example, the most
apparent forms of processing using an RPAS involve collecting and
storing photographs.8* One the one hand, the ordinary meaning of
“collection” refers to the action or process of gathering together or
seeking to acquire items of a particular kind as a hobby. On the other
hand, the word “storage” means to retain for future electronic retrieval 8°
Consequently, any photographic data captured with an RPAS camera
would have been collected and stored by the RPAS pilot. However, such
collection and storage would have to relate to personal information as
defined in the POPI Act.

5 2 Definition of “personal information”

Section 1 of the POPI Act provides the following definition for personal
information: 8¢

“*personal information” means information relating to an identifiable, living,
natural person, and where it is applicable, an identifiable, existing juristic
person, including, but not limited to -

a information relating to the race, gender, sex, pregnancy, marital status,
national, ethnic or social origin, colour, sexual orientation, age, physical
or mental health, wellbeing, disability, religion, conscience, belief,
culture, language and birth of the person;

b information relating to the education or the medical, financial, criminal
or employment history of the person;

¢ any identifying number, symbol, email address, physical address,
telephone number, location information, online identifier or other
particular assignment to the person;

d the biometric information of the person;

e the personal opinions, views or preferences of the person;

f  correspondence sent by the person that is implicitly or explicitly of a
private or confidential nature or further correspondence that would
reveal the contents of the original correspondence;

g the views or opinions of another individual about the person; and

h  the name of the person if it appears with other personal information
relating to the person or if the disclosure of the name itself would reveal
information about the person”

The POPI Act does not provide an exhaustive list of items that can be
personal information. The term “reveal” is used more than once in this
provision to illustrate that personal information may include data that an

83 Du Plessis LAWSA (edjoubert) 25(1) (2011) para 349; Ngweyama v Mayelane
[2012] 3 All SA 408 (SCA) 409.

84 Clarke 2014 Computer & Security Law Review 287.

85 Oxford University Press Oxford Dictionary of English (2016).

86 S 1 of the Protection of Personal Information Act 4 of 2013.
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individual does not want to disclose to the public. The right to privacy
associates with one’s ability to decide what the 7\/ want to disclose to the
public and such an expectation is reasonable.®’ Such information could
be a person’s presence at a particular locatlon, which may be disclosed
by an RPAS pilot if they post a photo of that person on the internet.

For example, location falls under the definition of personal
information in the POPI Act.®® 1t may be argued that photographic data
collected by an RPAS pilot can reveal the location of a person while the
individual does not wish for such a location revealed to others. Therefore,
depending on the photographic data collected using RPAS, the use of an
RPAS may be the processing of personal information.®?

A purposive approach to interpreting the definition of personal
information requires a broad construction to apply its provisions to
achieve the purpose of the legislation. 9 1t would be absurd for the
legislature to attempt regulating the processing of personal information,
with the effect that photographic data that reveals personal information,
such as location, falls outside of its ambit. This outcome would inevitably
allow RPAS pilots to circumvent the purpose of the POPI Act, even
though their actions might be a violation of the right to privacy using
technological means. The right to privacy would erode if a purposive
approach is not applied, and any conflicting interpretation would thwart
the spirit, purport and values of the Constitution. Nevertheless, the
legislature has included a list of activities excluded from the meaning of
personal information to curb the far-reaching effects of the purposive
approach.

521 General exclusions from the definition of “personal
information”

Section 6(1)(a) of the POPI Act excludes purely household activities or
personal activities from the scope of personal information. The term
purely “household or personal activities” is not defined in the Act. This
exclusion creates a gap in the scope of the POPI Act for instances where
an RPAS is used to look through the window of a person’s private home.
Unfavourable outcomes may arise if the videos that remote pilots record
about people’s day-to-day household activities do not amount to
processing personal information within the meaning of the Act.”

The scope of personal activities may range from everything a data
subject does with their life, save for activities undertaken in the
workplace, or at a public event. Considering what may be viewed

87 Investigating Directorate: Serious Offences v Hyundai Motor Distributors (Pty)
Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit supra 16; Neethling,
Potgieter and Visser 226; Currie and De Waal 302-303.

88 S 1(c) of the Protection of Personal Information Act 4 of 2013.

89 Clarke 2014 Computer & Security Law Review 287.

90 Du Plessis LAWSA (2011) para 327.

91 Clarke 2014 Computer & Security Law Review 289.
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subjectively as “personal activities”, it appears that the meaning of
“personal activities” is broad or unfairly limited. However, the meaning
must be viewed objectively and reasonably in line with the legal
convictions of the community.92 One person may consider a day spent
at the park as a personal activity which they would prefer to enjoy
without an RPAS hovering above them. Another person may restrict
personal activities to their home, and thus considering activities carried
outside their yard as not forming part of personal activities.

Notably, what is “personal” may differ from person to person, as
everyone has the right to “determine what they would like to keep
private”.”> Drawing a line between what is and what is not purely
personal household activity may be difficult in some instances.
Therefore, the exclusion of purely household activities remains to be
tested in court or addressed by the Information Regulator when
determining the margins of personal information under the POPI Act.”*

522 Exclusions for journalistic, literary or artistic purposes

The legislature aimed to balance the right to privacy with freedom of
expression in circumstances where it is in the public’s interests to
reconcile the two.”” Accordingly, the processing of information for
journalistic, literary and artistic expressions is not subject to the POPI
Act.?® However, the meaning and extent of “journalistic, literary and
artistic expressions” is not provided. The ordinary meaning of these
words applies, given the context and purpose of the statute.”” As such,
using RPAS to collect news for reporting or public comment and
expressions of photography and videography may fall under this
provision and exempt from the conditions set out in the POPI Act. The
exemption must account for the importance of the right to freedom of
expression, seeing that the legislature cleared tried to balance with
privacy in this context.”

Based on the abovementioned exclusions for certain types of
information, it is evident that photographs are neither included nor
excluded explicitly in the ambit of the word personal information.

92 Neethling, Potgieter and Visser 55. Determining the legal convictions of the
community requires a constitutionally transformative approach because
the Constitution applies to all law. Therefore, the meaning of “personal
activities” must be informed by the norms and values that underpin the
Constitution of the Republic of South Africa, 1996.

93 Loubser and Midgley 326.

94 The Information Regulator is the office empowered to ensure the
administration and enforcement of the Protection of Personal Information
Act 4 of 2013 in terms of s 39 thereof.

95 S 2(a) read with s 7(1) and (3) of the Protection of Personal Information Act
4 of 2013.

96 S 7 of the Protection of Personal Information Act 4 of 2013.

97 Du Plessis LAWSA (2011) para 349; Ngweyama v Mayelane supra 409.

98 S 7(3) of the Protection of Personal Information Act 4 of 2013; Duhnkrack
“The art of regulating arts — artistic street photography and the limits of EU
regulation” 2020 JIPLP 69.
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Therefore, this provision would call for a case-by-case determination of
whether photographic data falls under personal information because the
legislature has left room for discretion to determine what constitutes
personal information under the POPI Act. Since photographic data is
personal information, it follows that it must be entered into a record by
or for a responsible party, by making use of automated or non-
automated means.

53 Meaning of “record”

The POPI Act refers to a record as:'%°

“... any recorded information ~

a regardless of form or medium, including any of the following-

(i) writing on any material,

(i) information produced, recorded or stored by means of any tape-
recorder, computer equipment, whether hardware or software or both, or
other device, and any material subsequently derived from information so
produced, recorded or stored;

(iii) label, marking, or other writing that identifies or describes any thing of
which it forms part, or to which it is attached by any means;

(iv)  book, map, plan or drawing;

(v)  photograph, film, negative, tape or other device in which one or more
visual images are embodied so as to be capable, with or without the aid of
some other equipment, of being reproduced;

b in the possession of or under the control of a responsible party;

¢ whether or not it was created by a responsible party; and

d regardless of when it comes into existence”.

The POPI Act provides that information produced or recorded using
computer equipment, whether hardware or software, refers to a record,
regardless of form or medium. Y photograph is defined as a record, ! 02
even when 0produced by an RPAS because the latter is computer
equipment.'%% 1t is not a requirement for the responsible party to have
created the record and the time of its creation is irrelevant. Nonetheless,
a responsible person must ensure that the processing of personal
information stored in a record follows the POPI Act.

54 Meaning of “responsible party”

The responsible party referred to in the POPI Act is a juristic person in
the form of a private or public bociy which determines the purpose of
processing personal information.'%* The statutory provisions expressly
restrict its jurisdiction to organisations and do not extend to private
persons. This definition immediately excludes private operations of

99 S 3(1)(a) of the Protection of Personal Information Act 4 of 2013.

100 S 1 of the Protection of Personal Information Act 4 of 2013.

101 S 1 of the Protection of Personal Information Act 4 of 2013.

102 S 1(a)(v) of the Protection of Personal Information Act 4 of 2013.

103 S 1(a)(ii) of the Protection of Personal Information Act 4 of 2013; Van der
Merwe 435.

104 S 1 of the Protection of Personal Information Act 4 of 2013.
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RPAS from the scope of the POPI Act, which is somewhat understandable
because the penalties provided for contravening the POPI Act may be too
harsh for a private individual to bear for flying an RPAS. 105 Nevertheless,
juristic persons who use RPAS for private and commercial operations still
fall within the scope of the meaning of a responsible party, provided that
they are processing personal information as defined in the POPI Act,
using either automated or non-automated means.

55 “Automated” means versus “non-automated” means

The POPI Act applies to the processing of information using both
“automated” and “non-automated” means. The term “automated” refers
to any equipment that can operate automatically in response to
instructions given for processing information.'% It seems that the
legislature intended to include any possible means that could be
employed to process personal information, in response to instructions,
but without human intervention. Therefore, collecting data using RPAS
amounts to processing using automated means. If found to be non-
automated means, the use of RPAS would still be within the scope of the
POPI Act, provided that the responsible party stores the collected
photographic data in a filing system.

5 6 Meaning of “filing system”

A filing system refers to a structured set of information. The information
can be stored on a database, server or network, as the data can be
centralised, decentralised or dispersed on a functional and geographical
basis.'7 An RPAS has a filing system that it uses to record and store all
the data it collects while it is in flight because it connects to a computer
that provides a live feed to the pilot.!%® Such information is stored on a
chip or server while the RPAS communicates with the computer.'%?

Based on the terms stipulated above, RPAS operations may fall within
the POPI Act when used by a responsible party to collect and store
photographic data containing personal information. It is therefore
necessary to establish whether the POPI Act would provide sufficient
remedy for private and commercial RPAS operations that intentionally or
negligently infringement on the right to privacy. A look at the findings
about the constitutional protection, the common law actio iniuriarum and
the civil aviation hurdles also follows.

105 S 107 read with s 109 of the Protection of Personal Information Act 4 of
2013 provides penalties in the form of imprisonment or a fine not
exceeding R10 million.

106 S 3(4) of the Protection of Personal Information Act 4 of 2013.

107 S 1 of the Protection of Personal Information Act 4 of 2013.

108 Clarke 2014 Computer & Security Law Review 287; Washington 2018 Afr. J.
Comp. ICT 3.

109 Cash 2016 University of Memphis Law Review 705.
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6 Findings and recommendations

6 1 Accessibility of the Constitution

South African law subscrlbes to the principle that where there is a right,
there is a remedy.'! O As discussed throughout this paper, a data subject
can legitimately expect protection from unauthorised collection and
storage of photographic data about their person using RPAS, subject to
justifiable limitations. Conversely, the common law and statutory
protection avenues for enforcing the right to privacy seem flawed.

6 2 Limited common law protection

Under the common law of delict, the action iniuriarum is available for
those who want to litigate on the matter in a traditional court, instead of
pursuing the POPI Act. An aggrieved person can also be rely on the
common law to pursue a claim against natural and juristic persons who
invade their privacy using RPAS to collect information relating to purely
household or personal activities and literary, artistic and journalistic
activities. However, the actio iniuriarum can only protect the right to
privacy against intentional acts of violation. It is impossible to prove
intent when a pilot threatens the right to privacy without directing their
will to that effect.

The common law remedy fails to accommodate the automated nature
of new technologies such as RPAS and thus proves to be insufficient to
protect the right to privacy in this context. This position is disappointing,
especially given the fact that privacy infringement may also result in the
violation of the right to human dignity. The action iniuriarum must
develop to include negligence as a requirement for this remedy to apply
to the use of RPAS. Then again, as mentioned earlier, the
development of the common law mainly rests w1th our courts if and
when the relevant issue comes before the court. !

Perhaps relying on the POPI Act for protection may prove to be less
burdensome, and more flexible than the common law because the
dispute process involves laying a complaint with the Information
Regulator who then investigates both negligent and intentional conduct.

110 Currie and De Waal 23.

111 Neethling, Potgieter and Visser 58-59.

112 S 8(3) read with s 39(2) and (3) of the Constitution of the Republic of South
Africa, 1996.
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6 3 Legislative barriers

6 3 1 Challenges in regulating the processing of personal
information using RPAS

The purpose of the POPI Act is to provide remedies to protect personal
information against processing that is contrary to its provisions.
However, the POPI Act is too restrictive regarding its scope of
application. Natural persons who operate RPAS privately are left with too
much discretion to use their RPAS without licenses, and they do not even
fall under the regulation of the POPI Act.''* RPAS hobbyists are probably
the most concerning group of pilots because they may share live streams
of their flight operations on social networks. The risk that comes with
unauthorised disclosure is that photographs can be misinterpreted and
result in a false representation of a person.!

At least the POPI Act finds some application to juristic commercial
pilots or natural persons who use RPAS under the instructions of juristic
persons, making them subject to the principles of processing personal
information in terms of the POPI Act.'!'® However, the open-ended
definition of personal information, which does not explicitly include or
exclude photographs leaves a gap in our law. As a result, privacy
infringement will be determined on a case-by-case basis when an RPAS
pilot is accused of violating the right to privacy in terms of the POPI Act.

It seems that the POPI Act does not afford adequate protection from
private and commercial operations of RPAS. A data subject who wishes
to object to their personal information being processed using an RPAS
will have to file their objection by submitting a form to the responsible
party, using a data message, registered post or personal delivery.117
However, the method of reporting is ineffective and potentially costly for
the plaintiff to pursue because it is nearly impossible to identify the RPAS
pilot when the RPAS is in flight or unlicensed.

Furthermore, the option to object to processing information is only
operational against those who are processing information that is within
from the ambit of the legislation. The POPI Act cannot provide a remedy
against pilots who use RPAS to collect personal data during private
operations. The listed exclusions of information collected for literary,
artistic and journalistic purposes could also prohibit the application of the
POPI Act to the collection of personal information through RPAS.

113 S 2(c) of the Protection of Personal Information Act 4 of 2013.

114 Part 101.01.2(2) Civil Aviation Regulations, 2011; s 1(a)(v) of the Protection
of Personal Information Act 4 of 2013.

115 Clarke 2014 Computer & Security Law Review 287.

116 McKinley 2016 Right to Know Campaign and the Media Policy & Democracy
Project 14.

117 R 2(1) of the Regulations Relating to the Protection of Personal Information
GN R 1383 in GG 42110 of 2018-12-14.
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6 32 Obstacles in civil aviation rules

Additionally, a pilot may take images of others and process such without
incurring any statutory liability under the CAA because the CARs allow
the private use of RPAS for up to 50 metres away from any person,
aircraft or building without permission. Considering that people are
inclined to purchase RPAS, combmed with the fact that RPAS are
becoming relatively inexpensive; ! 8 Jack of direct protection of the right
to privacy against exploitation through RPAS creates the need for
development in the law of privacy in information technology and civil
aviation.'”

A specific provision in the CARs that regulates the invasion of privacy
through RPAS is vital in ensuring that there is some form of regulation
directed at the irresponsible use of RPAS. The CAA and the CARs must
also incorporate a specific remedy for the violation of privacy using RPAS
because the POPI Act cannot apply to private operations as defined in the
CARs. This incorporation can take the form of referring to the POPI Act
in the CAA to address the privacy concerns that come up in civil
aviation.'? However, the legislature should not create arbitrary rules
that unnecessarily restrict the right to freedom of expression, innovation
and development, since civil aviation is mainly concerned with
operational and safety requirements, rather than privacy 1regulation.121
The rights of South Africans must be balanced carefully in order to ensure
that RPAS users can freely enjoy their hobbies without violating the
privacy of others. At the moment, it seems that private users are self-
regulated. !

An analysis of existing legislation suggests that amending the POPI Act
or the CARs is best to deal with the insufficiency of protection against the
invasive use of RPAS. However, if the POPI Act were to be amended to
regulate how private individuals handle personal information, the
consequences of the contravention of the POPI Act would have to be
tailored to suit the relevant contravention. The penalties imposed under
the POPI Act would be too exorbitant for the kind of infringement that an
RPAS pilot commits.

Nonetheless, the Constitution remains available to all South Africans
to protect them from unjustifiable limitations of their right to privacy.
However, as discussed earlier, the direct enforcement of this right under
the Constitution can prove to be burdensome,'?> and can only be

118 Cash 2016 University of Memphis Law Review 696; Washington 2018 Afr. J.
Comp. & ICT 5.

119 McKinley 2016 Right to Know Campaign and the Media Policy & Democracy
Project 14.

120 Clarke 2014 Computer & Security Law Review 300.

121 Supra.

122 Supra.

123 Fowkes 170.
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accessed after attempting to rely on applicable legislation, such as the
POPI Act.'2*

7 Conclusion

Amending the statutory rules that regulate RPAS operations is the best
option for South Africa. The proposed amendments would have to deal
with all operations of RPAS, whether commercial or private purposes.
Seeing that the use of RPAS increases annually, the more we become a
nation that uses RPAS for entertainment, economic growth and service
delivery, the more such uses will threaten the right to privacy. The
legislature must guard, protect and preserve the right to privacy against
the rise of RPAS in South Africa.

124 Du Plessis LAWSA 25(1) para 327; De Vos and Freedman 338.
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Re-visiting the powers of the King under
the Constitution of Lesotho: Does he still
have any discretion?
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SUMMARY

The powers of the monarch have been a subject of protracted political and
legal controversy since colonialism in Lesotho. When the country got
independence from Britain in 1966, the long drawn-out gravitation

towards British model of constitutional monarch was confirmed in th

€

Independence Constitution. Nevertheless, the Independence Constitution
had categories of powers for the monarch. There were powers reposed in

the King exercisable “on the advice” and those that were exercisable in hi

S

own “deliberate discretion”. When the current Constitution was adopted in

1993, the discretionary powers of the King were effectively abolished; a
his powers became exercisable “on the advice”. That the powers of th

Il
e

King under the current Constitution are only exercisable on advice has
been a long-held view in judicial policy and in legal scholarship. It was not
until 2017 when the Court of Appeal in the case of Phoofolo v The Right
Honourable Prime Minister suggested that the King may have discretion on

whether to accede to Prime Ministers “recommendation” to dissolv

€

parliament or not. The decision of the Court of Appeal in Phoofolo has
reinvigorated a fresh debate in constitutional scholarship about the real
powers of the monarch under the Constitution. The purpose of this paper

is to investigate the extent of the legal powers of the monarch under th
Constitution — whether indeed the King still has any discretionary power.

1 Introduction

The Kingdom of Lesotho acquired statehood in thel1820s after

€

the

lifagane wars.! The country was formed by King Moshoeshoe and
became organised around his kingship.? It was later colonised in 1868 by
Britain.> When the country was preparing for independence, in the early

1 Generally see Thompson Survival in Two Worlds: Moshoeshoe of Lesotho
1786-1870 (1975); Machobane Government and Change in Lesotho 1800-1966

(1990) 5-6.
2 Weisfelder “The Basotho monarchy: a spent force or a dynamic poli

tical

factor?” (Fourteenth Annual Meeting of the African Studies Association,
Denver, 3-6 November 1971) at 5; Duncan Sotho Laws and Customs (1960)

43.

3  The colonisation of the country was a unique one because it
proclaimed as a British Protectorate on March 12, 1868. The initial idea
to secure the Basotho from further Boer aggression. But in the end,
country became a colony like any other British colony. In November 1

responsibility to administer the country was transferred to the Cape Col

was
was

the
871
ony
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1960s, the powers of the monarch was the single most captivating
subject of the constitution-making process.* Even the political landscape
was divided along the same subject.5 The main question was whether, in
the post-independence design, the monarch would have executive
powers or be titular in the British style.6 All indications were that the
institution is going to take on British style because of the long history of
building the Westminster design in the country.” When the
Independence Constitution was made in 1966, it became apparent that
Westminster triumphed over the voices calling for more executive
powers for the monarch.® In fact, the 1966 Constitution, without any
equivocation, provided that the exercise of the King's powers shall be “in
accordance with any constitutional conventions applicable to the
exercise of a similar function by Her Majesty in the United Kingdom™.”
Consequently, the executive powers of the monarch shifted to the Prime
Minister and the cabinet. The King was to act “in accordance with the
advice of the cabinet or a minister acting in the general authority of
cabinet”.'% Nevertheless, the Constitution still had powers reserved for
the King's “absolute discretion”.!! These are functions that the King

which gained self-governing status in 1872. See Lagden The Basutos (1909);
Eldredge A South African Kingdom: The Pursuit of Security in Nineteenth-
Century Lesotho (1993).

Machobane 5-6.

Gill A Short History of Lesotho (1993).

Mahao “Constitutional orders and the struggle for the control of the state in

lesotho from 1966 to 1989” 1991 Lesotho Law Journal 1; see also the case

of Molapo v Seeiso 1963 - 66 HCTRL 150.

7 The definition of what a Westminster constitution is has eluded scholars of
constitutional and political studies. Anckar “Westminster Lilliputs?
parliaments in former small British colonies” 2007 Parliamentary Affairs
637. At 637 the author argues that the term “Westminster refers to the
main characteristics of British parliamentary and governmental
institutions.” See also de Smith The New Commonwealth and its
Constitutions (1964). Also see de Smith “Westminster export model the
legal framework of responsible government” 1961 journal of Commonwealth
Political Studies 2. For a systematic analysis of the Statute of Westminster
40 years since its adoption in 1931, see de Smith “Fundamental rules forty
years on” 1971 International Journal: Canada’s Journal Global Policy Analysis
347.

8  See Nwabueze Presidentialism in the Commonwealth Africa (1973). At 74 the
author rightly observes that: “[t]he situation in the Kingdom of Lesotho had
been no less disturbing, and provides perhaps the most glaring testimony
of the incompatibility of a constitutional Head of the State with the African
traditional method of government. The problem was how to make an
African King, accustomed by tradition to the exercise of executive authority,
abide by the role of a constitutional monarch cast upon him by the
Constitution ... King of Lesotho, Motlotlehi Moshoeshoe 11 showed a
disinclination to abide by this role, conceiving of himself and his chiefs as
the real authorities of the country, just as old”.

9 S 76(2) of the 1966 Constitution.

10 S 76(1) of the 1966 Constitution.

11 S76(2) of the 1966 Constitution.

o Ul
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could exercise without the need for an advice from anybody - not even
his Privy Council.'?

The 1966 Constitution was suspended in 1970.'° The new
Constitution was only adopted in 1993. When the new Constitution was
adopted, the absolute discretion of monarch was removed from the
panoply of the powers of the King. All the powers of the King are to be
exercised in accordance with the advice of five main institutions: the
Prime Minister,'# the Cabinet,'® the Council of State,'® judicial Service
Commission,!” and Public Service Commission.'® The general view held
both in constitutional scholarship and judicial authority has been that
indeed under the current design, as opposed to the independence design,
the King no longer has functions in which he may act on his own absolute
discretion.!” That notwithstanding, the Court of Appeal in the case of

12 S 80 of the Constitution had established a structure styled Privy Council. In
terms of section 80(3) thereof, the main duty of the Privy Council was to
advise the King on the exercise of the functions in which the King had
absolute discretion. However, section 80(4) provided that: “The King shall
not be required to act in accordance with the advice of his Privy Council in
any case in which he has obtained its advice”.

13 Khaketla Lesotho 1970: An African coup under the microscope (1972).

14 The Prime Minister advises the King in cases of prorogation and dissolution
of parliament (s 83(4)); appointment of ministers (s 87(3)); removal of
ministers (s 97(7)); appointment of the nominated members of the Council
of State (s 95(2)(i)); appointment of Chief Justice (s 120(1)); appointment of
acting Chief Justice (s 120(4)); removal of Chief Justice (s 121(7));
appointment of the President of the Court of Appeal(s 124(1)); removal of
the President of the court of Appeal (s 125(7)); appointment of
Ombudsman(s 134(1)); appointment of Attorney General (s 140(1)):
removal of Attorney General (s 140(8)); appointment of Auditor General
(s 142(1)); removal of Auditor General (s 142(7); appointment of
ambassadors (s 143); appointment of the Commander of the Defence
Force(s 145(4); appointment of the Commissioner of Police(s 147(3)).

15 S88(2); see also the decision of the Court of Appeal in the case of President
of the Court of Appeal v The Prime Minister and Others (C of A (CIV) No 62/
2013) LSCA 1 (unreported, decided on 4 April 2014) available on https://
lesotholii.org/ls/judgment/court-appeal/2014/1-0 (accessed 2019-11-17).

16 On appointment of some members of the National Planning Board (s
105(1)(a)); nomination of eleven senators (s 55); appointment and removal
of the members of the Independent Electoral Commission (s 66).

17 Appointment of judges of the High Court (s 120(2)); appointment of the
judges of the Court of Appeal (s 124(2)); appointment of members of the
Public Service Commission (s 136)

18 Removal of Director of Public Prosecutions (s 141).

19 Refusal to dissolve parliament where the Prime Minister recommends a
dissolution and the King considers that the Government of Lesotho can be
carried on without a dissolution and that a dissolution would not be in the
interests of Lesotho (s 83(4)(a)); dissolution of parliament where the
National Assembly has passed a resolution of no confidence in the
Government of Lesotho and the Prime Minister does not within three days
thereafter either resign or advise a dissolution (s 83(4)(b)); dissolution of
parliament where “the office of Prime Minister is vacant and the King
considers that there is no prospect of his being able within a reasonable
time to find a person who is the leader of a political party or a coalition of
political parties that will command the support of a majority of the
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Phoofolo v The Right Honourable Prime Minister,?° ruled that on matters
related to dissolution of parliament, the King can act on the advice of the
Prime Minister without a need to seek advice from the Council of State.
This decision has reinvigorated a question which was otherwise deemed
settled of whether indeed the King still has any space under the current
Constitution where he can act on his own absolute discretion. The
purpose of this article is to investigate this question. In the end, the paper
contends the suggestion by the Court of Appeal in the Phoofolo case that
the King may alone consider whether dissolution of parliament would be
in the interest of the country, without a need to consult the Council of
State, is incorrect.

2 Problematising the notion of “acting on the

advice”

In a constitutional monarchy,'21 like Lesotho, the King is ordinarily
expected to work “on the advice” from several institutions such as the
Prime Minister, the Cabinet, the Council of State or, in some instances,
even the Judicial Service Commission. This advisory relationship has
been a matter of long scholarly engagement in countries that subscribe
to the Westminster constitutional designs. The main question which has
captivated the constitutional scholarship is whether the “advice” given to
the monarch is mandatory or it remains an advice in the ordinary usage
of the word - where the person being advised has a choice on whether
to accept the advice or reject it. There appears to be some sense of
consensus that, due to the political position that the constitutional
monarchs ended up occupying after losing a lot of its powers to electoral
politics,z'2 the monarch may not ordinarily decline the advice given.23
The point of divergence is on whether the rule is absolute or it has some
exceptions. This divergence of views is also accentuated by the fact that
histories and designs of many Westminster constitutional designs differ.
In some designs, the exceptions under which the advice may be declined

members of the National Assembly” (s 83(4)(c)); appointment of Prime
Minister (s 87(1)); removal of Prime Minister(s (87)(5)).

20 Phoofolo v The Right Honourable Prime Minister C OF A (CIV) No 17/2017)
LSCA 8 (unreported, decided on 12 May 2017), available on https://
lesotholii.org/node/10843 (accessed 2019-11-19).

21 Generally see Bogdanor “The monarchy and the constitution” 1996
Parliamentary Affairs 407; Blackburn “Monarchy and the personal
prerogatives” 2004 Public Law 546.

22 Bogdanor 16. The author argues that during the 19th century, “two
interconnected factors - the expansion of franchise and the development
of organized political parties — were to limit, not the power of the sovereign
... but his or her influence.”

23 Heard “The reserve powers of the crown: the 2008 prorogation in
hindsight” in Smith & Jackson(eds) The Evolving Canadian Crown (2012) 87.
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are fairly established.?* In the case of United Kingdom, for instance,
Markesinis makes an apt classification of monarchical powers into
three.?® Firstly, there are those powers performed under the prerogative
but are not necessarily performed by the crown. These are powers that
are performed by Ministers and officials of government under the aegis
of royal prerogative.>® Secondly, there are powers performed b7y the
monarch on the advice of Minsters or government officials.?” The
majority of the powers of the monarch fall under this category. Most of
them are real executive powers. In a Westminster constitutional design,
executive authority is de jure reposed in the monarch but de facto
exercised by the Prime Minister and the cabinet.?® As such, in the
majority of cases, the executive “advises” the monarch on what to do.
The last category is where the monarch acts alone. This category of
powers is very rare. In fact, Markesinis scepticall\é/ asks whether these
powers still exist in relation to the British system.?

When Lesotho got independence from Britain in 1966, more or less
the same classification was enshrined in the Independence
Constitution.?® However, the two most prominent categories of powers
were those in which the King had to work “on the advice” - sometimes
called “agency powers”,?! - and those in which he had absolute
discretion. The summary of the nature of monarchical powers under the

Lesotho's Independence Constitution was enshrined in section 76(1).32

The section embodies the Westminster principle that the King is
ordinarily expected to work on the advice from his government. The
Independence Constitution, however, had occasions in which the King
had absolute discretion.?> This was in keeping with the longstanding
principle of Westminster constitutional designs that while the sovereign
is ordinarily expected to work on the basis of the advice provided by his
government, there are certain situations where he may act on his own

24 Newman “Of dissolution, prorogation, and constitutional law, principle and
convention: maintaining fundamental distinctions during a parliamentary
crisis” National Journal of Constitutional Law 217.; Blackburn “The
dissolution of parliament: the crown prerogatives (house of commons
control) bill” 1988 The Modern Law Review 837.

25 Markesinis “The royal prerogative re-visited” 1973 The Cambridge Law
Journal 287.

26 Markesinis 288.

27 Markesinis 288.

28 S 86 of the 1993 Constitution of Lesotho Provides that: “The executive
authority of Lesotho is vested in the King and, subject to the provisions of
this Constitution, shall be exercised by him through officers or authorities
of the Government of Lesotho.”

29 Markesinis 290. The author says: “[t]his was the original form in which the
prerogative powers were exercised. The question, however, is are there any
powers that can still be included in this category?”.

30 S 76(2) of the 1966 Constitution.

31 Palmer and Poulter The Legal System of Lesotho (1972) 241.

32 S 76(1) of the Lesotho Constitution of 1966.

33 S 76(2) of the 1966 Constitution.
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absolute discretion.”* Those exceptional situations were: on
appointment of senators 35 appointment of Prime Minister,?® removal of
Prime Minister,’ _)performance of Prime Ministerial functions during
absence or illness, desgnauon of members of the Privy Council and
National Plarmmg Board,”” allocation of land and disciplinary control
over chiefs.*

Although the 1966 Constitution provided that these functions may be
exercised by the King “in his own deliberate judgment”, 41 it still provided
that he would exercise them “so far as may be, in accordance with any
constitutional conventions applicable in the exercise of similar function
by Her Majesty in the United Kingdom”.#? Under the 1993 Constitution,
because of the political losses that the King exper1enced since
independence and the ascendance of electoral democracy,*’ the King no
longer has this category of powers specifically created by the
Constitution. He remains only with agency powers — where he acts on
the advice. The concept, “acting on the advice of” received a definitive
interpretation in the case of Makenete v Lekhanya.** The case concerned
the interpretation of section 6(2) (b) of the Lesotho Order, 1986.4° The
section related to the appointment of Ministers. It provided that the
cabinet shall be comprised of “such other members as may be appointed
by the King on the advice of the chairman”.*® The court interpreted the
section as thus: “[t]he words ‘on the advice of the chairman’ can only
mean, therefore, that the King is obliged to act in accordance with the
advice of the Chairman”. 47

This position is widely shared by other jurisdictions that have the
Westminster gedigrees. In the case of South Africa, for instance, the
Constitution,* provides that, “[t]he President must appoint the judges of
all other courts on the advice of the Judicial Service Commission”. 4’

34 Russell “Discretion and the reserve powers of the crown” 2011 Canadian
Parliamentary Review 19; Evatt The King and his Dominion Governors: A
Study of the Reserve Powers of the Crown in Great Britain and the Dominions
(1967) 6.

35 S 76(2)(a) of the 1966 Constitution.

36 S 76(2)(c) of the 1966 Constitution.

37 S 76(2)(d) of the 1966 Constitution.

38 S 76(2)(e) of the 1966 Constitution.

39 S 76(2)(f) and (@) of the 1966 Constitution.

40 S 76(2)(h) and (j) of the 1966 Constitution.

41 S 76(2) of the 1966 Constitution.

42 The proviso to s 76(2) of the 1966 Constitution.

43  Proctor “Building a constitutional monarch in Lesotho” 1969 Civilizations
64; Moodie “The crown and parliament” 1956 Parliamentary Affairs 256;
Mothibe “Lesotho: the rise and fall of military-monarchy power-sharing
1986-1990” 1990 Africa Insight 242.

44  [1991-1996] LLR 486.

45 Lesotho Order 2 of 1986.

46 S9(2).

47  Yong Vui Kong supra para 39-40.

48 Constitution of South Africa, 1996.

49 S 174(6) of the Constitution of South Africa, 1996.
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Murray rightly points out that ‘[i]t is clear that the Judicial Service
Commission (JSC) is fully responsible for the choice ... and that the
President is constitutionally bound to appoint those it selects. 50 In
Singapore, the Court of APpeal had an occasion in the case of Yong Vui
Kong v Attorney- -General,®' to determine whether the President has any
discretion in a situation where the Constitution provides that in grantmg
clemency to convicts, the President shall act “on the advice of cabinet”.
The court categorically stated that:

“It is trite law that the Head of State in a Constitution based on the
Westminster model, such as the Singapore Constitution, is a ceremonial Head
of State who: (a) must act in accordance with the advice of the Cabinet in the
discharge of his functions; and (b) has no discretionary powers except those
expressly conferred on him by the Constitution. In our local context, Art 22P
is not a provision which expressly confers discretionary powers on the
President.”>>

The court raises an intriguing point in relation to this established
Westminster principle. It contends that where the exception to the
general principle will be where the Constitution has specifically granted
the head of state such discretionary power - like the 1966 COhStltutIOI’l
of Lesotho.”* It may be added that other situations where the head of
state may act on his own discretion are not unforeseeable. For instance,
by operation of the doctrine of legality,>® the head of state may not be
bound by an “advice” that is unlawful or unconstitutional.’

Furthermore, the head of state may not be bound by advice that is
palpably against the interest of the country. It can never be the purpose
of the Constitution to grant powers that can be used against the interests

50 Murray “Who chooses constitutional court judges?” 1999 South African Law
Journal 865. The author at 865 goes on to suggest that: “In Westminster
style systems an obligation to act on advice removes any discretion from
the actor. Just as previous Constitutions instructed heads of state (or
Governors-General) to carry out various acts, so section 174 casts the
President in the role of ‘Head of State’ when appointing those judges and
requires him to implement the JSC's decision.”

51 [2011] SGCA 9.

52 See Art 22P of the Singaporean Constitution.

53 Yong Vui Kong supra para 19. See also the decision of the Court of Appeal of
Botswana on the same question in the case of Law Society of Botswana v
The President of Botswana Civil Appeal No CACGB-031-16.

54 Sees 76 of the 1966 Constitution of Lesotho.

55 See President of the Republic of South Africa and Another v Hugo 1997 (6)
BCLR 708; 1997 (4) SA 1; Pharmaceutical Manufacturers Association of SA:
In re Ex parte President of the Republic of South Africa 2000(2) SA 674 (CC);
Hoexter “The principle of legality in South African administrative law” 2004
Macquarie Law Journal 16.

56 Heard “The Governor General’s decision to prorogue parliament: a
chronology and assessment (2009) 18 Constitutional Forum. See also Heard
“The Governor General’s decision to prorogue parliament: a dangerous
precedent” available on http://www.law.ualberta.ca/centres/ccs/issues/
heard.php (accessed 2019-11-08).
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of the country or to defeat the fundamental principles of
constitutionalism.>’

3 The power to dissolve and prorogue
Parliament: Is there any discretion for the
King?

Despite a fairly established principle that the head of state would
ordinarily accede to the advice of his government, the advice to dissolve
or prorogue parliament has always evoked divergent scholarly and
judicial opinions.>® The reason for dissolution and prorogation to be
normally controversial is that governments of the day oftentimes use
these devices to attain political ends.®” Dissolution and prorogation are
the antique monarchical prerogatives that were created to enable the
monarch to control parliament.®®© With the ascendance of electoral
politics, and the gradual emasculation of monarchism, the prerogatives
effectively shifted to the Prime Minister. Like most prerogatives of the
monarch under modern-day constitutional designs, the prerogative to
dissolve and prorogue parliament are exercisable on the advice of the
sitting Prime Minister. The general consensus in constitutional
scholarship within the Westminster constitutional systems is that while
there is a general rule that the monarch will accept the advice of the
Prime Minister; he may, under certain circumstances decline the advice.
The powers that the monarch has to decline the advice to dissolve
parliament do not seem to exist in relation to prorogation.(’1 This is
strange because the threat of abuse of political power by Prime Ministers
in relation to dissolution still exists in relation to prorogation.®?
Oftentimes, Prime Ministers find dissolutions to be too drastic. As a
result, they find prorogation to be an easier avenue to provide for much

57 See R (on the application of Miller) v Prime Minister, Cherry and others v
Advocate General for Scotland [2019] UKSC 41.

58 Forsey The Royal Power of Dissolution of Parliament in the British
Commonwealth (1943); Blackburn “The dissolution of parliament: the crown
prerogatives (House of Commons Control) Bill 1988” 1989 The Modern Law
Review 837.

59 Tremblay “Limiting the government’s power to prorogue parliament” 2010
Canadian Parliamentary Review 16; Horgan “Partisan-motivated prorogation
and the Westminster model: a comparative perspective” 2014
Commonwealth & Comparative Politics 455.

60 Hicks “British and Canadian experience with the royal prerogative” 2010
Canadian Parliamentary Review 18; Ghany “The Evolution of the power of
dissolution: the ambiguity of codifying Westminster conventions in the
Commonwealth Caribbean” 1999 The jJournal of Legislative Studies 54.
Bogdanor Monarchy and the Constitution (1995) 16.

61 See s 83 of the Constitution of Lesotho, 1993; see also Twomey
“Prorogation-can it ever be regarded as a reserve power?” 2016 Public Law
Review 144.

62 Payne “The Supreme Court and the Miller case: more reasons why the UK
needs a written constitution” 2018 The Round Table: The Commonwealth
Journal of International Affairs 441.
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needed political cool-off period; but the effect is normally the same. In
both situations, the Prime Minister removes parliament as a
constitutional mechanism created for his scrutiny.

In Lesotho, parliament hardly ever finishes its five-year course.®> The
problem of short-lived parliaments, and prorogations that are used to
avoid parliamentary scrutmy became rampant with the advent of hung
parliaments in 2012.% In June 2014, hardly two years into a five-year
parliamentary term, Prime Minister Thomas Thabane sent the
parliament to a nine-months prorogation in order to ward off the
impending motlon of no confidence against his fledgling coalition
government.® ® The King readily acceded to the advice of the Prime
Minister. The country went for an early election in 2015. The parliament
that was elected thereafter did not finish its five year course either. It also
had to be dissolved in 2017 after a successful vote of no confidence
against the then Prime Minister, Pakalitha Mosisili.®® The “Mosisili
dissolution” of 2017 is the one that culminated with the decision of the
Court of Appeal in the case of Phoofolo v The Right Honourable Prime
Minister;®” which decision laid the principle that a Prime Minister who
has lost a vote of no confidence can advise the King to dlssolve
parliament without a need to seek advice from the Council of State.®

A brief statement of the facts of this case may be necessary before re-
visiting the provisions of the Constitution on the matter. In March 2017,
it became apparent that the main coalition party, the Democratic
Congress, experienced a huge split after the fallout between its leader,
Mosisili and his deputy, Monyane Moleleki. The “Moleleki faction”
crossed the floor and voted with the opposmon on the vote of no
confidence. The Prime Minister lost the vote.®” Upon losing the vote, he
advised the King to dissolve parliament; in which case election was

63 Parliaments in Lesotho since 1993 hardly complete the five-year term due
to internal party conflicts within the ruling parties. The main reason for
short-lived parliaments is often intra-party conflicts. With the advent of
coalition politics, the situation became rife; it even extended to inter-party
conflicts. See Shale “Political parties and instability in Lesotho” in Thabane
Towards an Anatomy of Political Instability in Lesotho 1966-2016 (2017) 23.

64 ‘Nyane “The advent of coalition politics and the crisis of constitutionalism
in Lesotho” in Thabane Towards an Anatomy of Political Instability in
Lesotho, 1966-2016 (2017) 77.

65 See Weisfelder “Free elections and political instability in Lesotho” Journal of
African Elections (2015) 50; Letsie “Lesotho's February 2015 snap elections:
a prescription that never cured the sickness” 2015 jJournal of African
Elections 81.

66 See Legal Notice 22 of 2017.

67  Phoofolo case.

68 Phoofolo case at 3, the court said “The King [is] not required to consult the
Council of State where after a vote of no confidence in Government, Prime
Minister advises dissolution of Parliament”.

69 Aljazeera “Pakalitha Mosisili loses parliament vote” 1 March 2017 https://
www.aljazeera.com/news/2017/03/lesotho-pakalitha-mosisili-loses-parliame
nt-vote-170301165711605.html (accessed 2019-11-14).
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supposed to be held in three months.”® The King acceded to the advice
and dissolved parliament on 6th March 2017 and declare the 3rd June
2017 as the date of elections. Some opposition members of parliament
approached the courts alleging that the dissolution of parliament is not
an affair between the King and the Prime Minister — there is also the
Council of State in the equation. Their hope was that the Council would
have given an advice contrary to Prime Minister’s, and the country would
have been saved from yet another election in two years. The main issue
for determination was whether indeed the King could consider the advice
for dissolution from the Prime Minister without a need for the advice
from the Council of State. As stated earlier, the court answered the
question in the affirmative. In order to assess the finding of the court it
may be proper to quote the relevant section of the Constitution in extenso
because the court became very literal about the words used in the
section. Section 83(4) of the Constitution provides that:

“In the exercise of his powers to dissolve or prorogue Parliament, the King

shall act in accordance with the advice of the Prime Minister:

Provided that -

a if the Prime Minister recommends a dissolution and the King considers
that the Government of Lesotho can be carried on without a dissolution
and that a dissolution would not be in the interests of Lesotho, he may,
acting in accordance with the advice of the Council of State, refuse to
dissolve Parliament;

b if the National Assembly passes a resolution of no confidence in the
Government of Lesotho and the Prime Minister does not within three
days thereafter either resign or advise a dissolution the King may, acting
in accordance with the advice of the Council of State, dissolve
Parliament.””!

Instead of asking a purposive and broader question of whether the King
under the Constitution may act without consulting the Council of State,
the court became narrow and literal about section 83(4). It narrowly
framed the question for determination as thus: “[t]he questions that this
Court has to answer is therefore: [d]id the proviso apply? Before that
question is considered, it will be helgful to see what light will be thrown
on the matter by section 83(4) (b)”.7 Admittedly, section 83(4) provides
that “[i]n the exercise of his powers to dissolve or prorogue Parliament,
the King shall act in accordance with the advice of the Prime Minister”.

70 S 84(1) of the Constitution provides that, Subject to the provisions of
subsection (2), a general election of members of the National Assembly
shall be held at such time within three months after any dissolution of
Parliament as the King may appoint.

71 It is important to note that the parliament of Lesotho is currently
considering the Ninth Amendment to the Constitution. The amendment
seeks to change paragraph (a), (b) and (c) of section 83(4). The effect of the
amendment is that the Prime Minister should not advise dissolution of
parliament after the vote of no confidence unless dissolution id supported
by two-thirds of the members of the National Assembly. Otherwise the
Prime Minister will be expected to resign. See Clause 3 of the Ninth
Amendment to the Constitution, 2019.

72 Phoofolo supra para 71.
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However, the proviso thereto provides for three exceptions to the main
principle in section 83(4); that is, the proviso embodies three
circumstances under which the King may dissolve parliament without
the advice of the Prime Minister. The first one is that if the “Prime
Minister recommends a dissolution and the King considers that the
Government of Lesotho can be carried on without a dissolution and that
a dissolution would not be in the interests of Lesotho, he may, acting in
accordance with the advice of the Council of State, refuse to dissolve
Parliament”.”> The second one is that if a resolution of no confidence is
passed against the Prime Minister, and he does not either resign or
advice dissolution within three months, the King may then, upon the
advice of the Council of State, dissolve Parliament.”* The third scenario
in which the King may dissolve parliament without the advice of the
Prime Minister is when the King considers that there is no prospect of
finding a person who commands majorlTv in the National Assembly for
purposes of appointment to premiership.”” Even under this scenario, the
King is advised by the Council of State.

The Court of Appeal in the Phoofolo case took the approach that once
the Prime Minister advises the King to dissolve parliament, and none of
the exceptions provided for in the proviso arises, the King has to comp \Y%
with the advice without a need to seek advice from the council.”® This
approach is flawed in that it suggests that the process of considering is
done by the King alone. In that way, it presumes that the King has a
discretion, for instance, to determine whether the dissolution is in the
interest of the country in terms of section 83(4)(a). While the judgment
in effect sought to suggest that the King does not have a discretion, the
opposite effect has been attained; that actually the King has a discretion
to determine whether the Council of State is necessary or not.

This approach is not in keeping with both the history and purpose of
the section in question. Under the 1966 Constitution, the power to
dissolve and prorogue parliament was in the absolute discretion of the
King; he was not supposed to be advised by either the Prime Minister or
the Privy Council.”” The only requirement was that it was to be exercised

73 S 83(4)(a).

74 S 83(4)(b).

75 S 83(4)(c).

76 At para 72, the court said: “It is clear, in our view that the second proviso to
section 83(4), subparagraph (b) does not directly apply. This is because the
main clause of that subparagraph (which empowers the King, acting in
accordance with the advice of the Council to dissolve Parliament without
having been advised to do so by the Prime Minister) is qualified by a
conditional clause, namely, if the National Assembly passes a resolution of
no confidence in the Government of Lesotho and the Prime Minister does
not within three days thereafter either resign or advise a dissolution) and
that condition was satisfied because the Prime Minister did advise a
dissolution within the three day period.

77 S 76(2) of the 1966 Constitution.
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in line with the existing conventions in England.”® When the 1993
Constitution was adopted, the section which specifically embodied
circumstances under which the King may exercise absolute discretion
was removed. All those powers were to be exercised on the advice. Thus,
section 83 has been drafted against this backdrop. As such, the King does
not seem to have a space for personal discretion under the current
design; even the mere consideration on whether the dissolution is in the
interest of the country must be taken on advice. In 2017, after the King
was advised by the Prime Minister to dissolve parliament after two
years,79 a consideration had to be made on whether the dissolution was
in the interest of the country in terms of section 83(4)(a) of the
Constitution. Such consideration is the one that would require the advice
of the Council of State. The approach preferred by the Court of Appeal in
the Phoofolo case lost sight of this important historical and purposive
factor. It was carried away by the literal interpretation of the section;
contrary to established canons for interpretation of Constitutions.®°

It would seem that the Constitution treats prorogation and dissolution
separately. While the King is expected to exercise both of them upon the
advice of the Prime Minister, the Constitution does not create the space
to decline the prorogation upon the advice of the Prime Minister.8! With
the discussion of the notion of “on the advice of” discussed above, it can
safely be said that the advice of the Prime Minister in relation to
prorogation is binding. However, it is not unimaginable in modern
constitutional law that devices such as legality, separation of powers and
rule of law may still provide exceptional avenues which the King may use
to decline the advice of the Prime Minister to prorogue a parliament.
The British Supreme Court has already laid the principle in the case of

78 See the proviso to s 76(2) of the 1966 Constitution.

79 On the 1 March 2017 the National Assembly passed a motion of no
confidence in the Government of Lesotho. Subsequent to this motion, the
9 Parliament of Lesotho was dissolved with effect from 6 March 2017. The
dissolution was done in terms of Legal Notice 22 of 2017.

80 The same court has on several occasions stated that the interpretation of
the constitution must be purposive and generous. See for example, Sekoati
v President of the Court Martial LAC (1995-99) 812; Sechele v Public Officers
Defined Contribution Pension Fund and Others (C of A (CIV) NO.43B/10)
[2011] LSCA 23 (20 April 2011) available in https://lesotholii.org/ls/
judgment/court-appeal/2011/23/ (accessed 2019-11-21).

81 See s 83 of the Constitution of Lesotho, 1993.

82 Monahan Constitutional Law (2006). At 75-76 the author captures the
argument pointedly in that: “As a general rule, the governor general should
continue to act on the advice of the prime minister, assuming that he/she
continued to enjoy the confidence of the House and should leave issues of
legality or constitutionality to be adjudicated before the courts. ... There
may be one exception to this rule arising where a government was
persisting with a course of action that had been declared unconstitutional
or illegal by the courts. In the event that the government sought the
governor general’s participation in a decision or action that had previously
been declared unconstitutional, it might well be appropriate for the
governor general to refuse to approve or participate in the illegal or
unconstitutional conduct”.
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R (on the application of Miller) (Appellant) v The Prime Minister,83 that
prorogation may not be used by the Prime Minister to avoid scrutiny. The
court therein pointedly said:

“... the relevant limit upon the power to prorogue can be expressed in this
way: that a decision to prorogue Parliament (or to advise the monarch to
prorogue Parliament) will be unlawful if the prorogation has the effect of
frustrating or preventing, without reasonable justification, the ability of
Parliament to carry out its constitutional functions as a legislature and as the
body responsible for the supervision of the executive, "84

Thus, it can be equally contended in relation to Lesotho that although the
Constitution itself does not provide for exceptions in which advice for
prorogation of parliament may be declined by the King. The King may
not be expected to agree to advice that is palpably unlawful or
unconstitutional. The authority derived from the Miller case is that it is
unconstitutional to prorogue parliament with a view to avoid scrutir1y.85
This is because the animating doctrine of parliamentary accountability is
violated by prorogation whose patent purpose is to avoid scrutiny.86 As
such the prorogation of parliament by Prime Minister Thabane in 2014
would hardly pass the constitutional mast because it was done with a
view to avoid an already filed motion of no confidence.®”

4 The King’s right to be consulted and informed

While ordinarily the King is obliged to work in accordance with the
advice of either the Prime Minister or his government in general, the
Constitution gives him the rights to be consulted and to be fully informed
concerning the general conduct of the governmental matters. The Prime
Minister has a corresponding obligation to “furnish him with such
information as he may request in respect of any particular matter relating
to the government of Lesotho”.88 What these rights entail is always a
matter of tight secrecy as the actual encounter between the King and the

83 R (on the application of Miller) v Prime Minister, Cherry and others v Advocate
General for Scotland [2019] UKSC 41.

84 R (on the application of Miller) v Prime Minister para 50.

85 R (on the application of Miller) v Prime Minister para 50.

86 R (on the application of Miller) v Prime Minister para 48, The court said:
“That principle is not placed in jeopardy if Parliament stands prorogued for
the short period which is customary, and as we have explained, Parliament
does not in any event expect to be in permanent session. But the longer
that Parliament stands prorogued, the greater the risk that responsible
government may be replaced by unaccountable government: the antithesis
of the democratic model”. For further application of the doctrine in
practical situations see the cases of R v Secretary of State for the
Environment, Ex p Nottinghamshire County Council [1986] AC 240;
(Mohammed (Serdar) v Ministry of Defence [2017] UKSC 1.

87 On the 10th March 2020, Prime Minister Thabane again prorogued
parliament citing the outbreak of the Corona virus. The prorogation has
been challenged in the courts on the ground that it was not procedural. It
remains to be seen how the courts will resolve it.

88 S92 of the Constitution.
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Prime Minister are hardly ever published; neither have these rights been
a subject of judicial pronouncement in Lesotho. However, the contents of
these rights may not be hard to fathom because they have their taproots
from the British constitutional scheme. The Constitution of Lesotho only
provides for the two rights, the right to be consulted and the right to be
informed. However, the rights are originally three - the right to be
consulted, the right to encourage and the right to warn - as formulated
by the eminent British monarchist, Bagehot.? In practice the right to be
consulted means the Prime Minister has regular consultation meetings
with the Prime Minister on all matters of government; the King even has
a right to see all cabinet papers. There is therefore no part of government
business that may be deemed 'secret' against the King. Although the
Constitution of Lesotho does not expressly provide for the right to warn,
it may be argued that this right is implied in the two rights expressly
provided.”® It may be absurd to give the King, who is the de jure
repository of the executive authority in Lesotho,”’ only the rights to be
consulted and informed without him having an opportunity to advise and
warn.”? The King's right to be informed corresponds with his
overarching constitutional schematisation where the Constitution vests
executive powers in the King exercisable on the advice of his
government.

Ordinarily, the monarchs, or heads of state in parliamentary
systems,”” use these rights to warn governments about certain dangers
in policy direction and the procedural improprieties in executing certain

89 Bagehot The English Constitution (1991). At 113 Bagehot formulates the
rights rather adroitly as thus, “[t]o state the matter shortly, the Sovereign
has, under a constitutional monarchy, three rights-the right to be consulted,
the right to encourage and the right to warn. And a King of great sense and
sagacity would want no others.”

90 Brazier expands the three rights expounded by Bagehot into the rights to
five rights, namely: the rights to be informed, to be consulted, to advise, to
encourage, and to warn. See Brazier “The monarchy” in Bogdanor (ed.) The
British Constitution in the Twentieth Century (2003) 69. See also the
endorsement of this expanded formulation in UK Cabinet Office The
Cabinet Manual (2011) 8.

91 S 86 of the Constitution provides that: “The executive authority of Lesotho
is vested in the King and, subject to the provisions of this Constitution, shall
be exercised by him through officers or authorities of the Government of
Lesotho”.

92 Twomey “From Bagehot to Brexit: the monarch’s rights to be consulted, to
encourage and to warn” 2018 The Round Table: The Commonwealth Journal
of International Affairs 420.

93  For instance, article 78 of the Indian Constitution of 1949 provides that:

It shall be the duty of the Prime Minister:

(@) to communicate to the President all decisions of the council of Ministers
relating to the administration of the affairs of the union and proposals for
legislation;

(b) to furnish such information relating to the administration of the affairs of the
Union and proposals for legislation as the President may call for; and

(c) if the President so requires, to submit for the consideration of the Council of
Ministers any matter on which a decision has been taken by a Minister but
which has not been considered by the Council.
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laws.”* Speaking in relation to India where the Constitution has equally
codified this conventional rights of heads of state in a Westminster
design, Malik contends that:

“It is noteworthy that President's right to call for information is central to his
function under the Constitution, to persuade the council of ministers and
state all his objections to any proposed course of action and to reconsider the
matter as he is the guardian of the Constitution and has to protect the
Constitution and the laws ... office.”?>

It may be contended that this applies in equal measure to Lesotho. The
rights envisaged under section 92 of the Constitution of Lesotho arguably
entail the King’s rights to express his disagreement to, or at least advise
against, a certain government course of action. However, it must be
recalled that neither the Prime Minister nor his cabinet is responsible to
the King. The government is responsible, and as such accounts to
parliament.% As such, the King's rights under section 92 are subject to
the cardinal constitutional principle that the King must work in
accordance with the advice of his government.97 The Constitution of
Lesotho, perhaps at variance with other Westminster designs, is a bit
brute against the King if he refuses the advice of his government. It
provides that if the King refuses the advice of his government, the Prime
Mini%tSer will do the act and that act will be deemed to have been done by
him.

5 Conclusion

The foregoing analysis demonstrates that the Constitution of Lesotho
remains fundamentally Westminster-based.”® Hence, the powers of the
King remain, by and large, exercisable on advice of his government. The

94 Towmey 420.

95 Malik “President's right to seek information under article 78 of the
Constitution of India” 2015 Journal of the Indian Law Institute 187.

96 S 88(2) of the Constitution provides that: “The functions of the Cabinet shall
be to advise the King in the government of Lesotho, and the Cabinet shall
be collectively responsible to the two Houses of Parliament for any advice
given to the King ...”

97 Quentin-Baxter “The Governor-General's constitutional discretions: an
essay towards a re-definition” Victoria University of Wellington Law Review
289.

98 S91(3) of the Constitution provides that, “where the King is required by this
Constitution to do any act in accordance with the advice of any person or
authority other than the Council of State, and the Prime Minister is satisfied
that the King has not done that act, the Prime Minister may inform the
King that it is the intention of the Prime Minister to do that act himself after
the expiration of a period to be specified by the Prime Minister, and if at the
expiration of that period the King has not done that act the Prime Minister
may do that act himself and shall, at the earliest opportunity thereafter,
report the matter to Parliament; and any act so done by the Prime Minister
shall be deemed to have been done by the King and to be his act”.

99 Macartney “African Westminster? the parliament of Lesotho” 1970
Parliamentary Affairs 121.



174 2020 De Jure Law journal

suggestion by the Court of Appeal, in the Phoofolo case, that when
advised by Prime Minister to dissolve parliament the King can
“consider”, without the involvement of the Council of State, whether the
advice is “in the interest of the country” or not is correct. The correct
process, looking at the broader schematisation of the Constitution, %0 is
that when the Prime Minister advises the King to dissolve parliament, the
Council of State has to sit and “consider” whether the dissolution is in the
interest of the country; and consequently advise the King accordingly. It
is then that the King may accept or reject the advice for dissolution by
the Prime Minister. As such, it would seem that there is no discretion, or
some space to act alone, for the King in relation to dissolution.

In relation to prorogation, it would seem the process is different. The
matter is between the King and the Prime Minister; there is no Council of
State in the equation. As a general rule, the King will ordinarily accede to
the Prime Minister’s advice.'®! However, as demonstrated above, it
would seem that the King may not be bound by the advice that is
unconstitutional or in some way unlawful. The Supreme Court of England
in the Miller case has already indicated that when parliament is
prorogued with a view to avoid scrutiny or when it is broadly intended to
defeat parliament to execute it constitutional mandate, it will be
regarded as unconstitutional.!%? As such, the King may not be expected
to comply with such an advice for prorogation.

The King can also use his rights to be consulted, to be informed and
to be consulted to raise the issues he may have with the advice received
from his government.'%3 As demonstrated above, however, these rights
are intended for harmony between the King and his government rather
than for acrimony. While the King may use these rights to warn and
advise his government, he may not prevail when his government insists
on its position;104 as long as the advice from government is
constitutional and lawful.'%® Under the Lesotho design, the government
has a broader space of operation because of the animating principle of

100 As demonstrated in the foregoing discussion, the 1993 constitution, unlike
the 1966 Constitution, has removed all manner of discretion for the King.

101 Monahan 75.

102 Payne 441.

103 Malik 187.

104 See Jennings Cabinet Government (1969) 337, quoting from the Esher
Papers thus: “If the Sovereign believes advice to him to be wrong, he may
refuse to take it, and if his minister yields the Sovereign is justified. If the
minister persists, feeling that he has behind him a majority of the people's
representatives, a constitutional Sovereign must give way”.

105 Jennings 337.
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democracy.'%® The rights of the King to be consulted and to be informed
- even when it is interpreted to include the rights to warn and advise -
may not be used to limit the government operational space.107

106 Referring to the British design, on which the Lesotho system is cast,
Jennings at 13-14 contends that: “The fundamental principle is that of
democracy. ... The Queen, the Cabinet, the House of Commons and even
the House of Lords are the instruments which history has created as, or
political conditions have converted into, instruments for carrying out the
democratic principle ... The Revolution of 1688 finally settled that in the
last resort the King must give way to Parliament. The Cabinet was the
means by which the King on the one hand made certain that his actions
had parliamentary approval and on the other hand enabled him to control
Parliament through its majority”.

107 Brazier Constitutional Practice: The Foundations of British Government (1999)
187.
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SUMMARY

The Tax Administration Act stipulates that in the instance of an
understatement by the taxpayer, an understatement penalty must be
levied by the South African Revenue Service (SARS) for each shortfall in
relation to each understatement, unless the understatement is due to a
bona fide inadvertent error. The term “bona fide inadvertent error” is only
used in the context of an understatement penalty. This term is, however,
not defined in the Tax Administration Act, any other tax act, or the
Interpretation Act. Initially, when the term was first introduced into the Tax
Administration Act in 2013, certain factors that need to be considered in
the context of factual errors and in the case of a legal interpretive error
were listed in the Draft Memorandum on the Objects of the Tax
Administration Laws Amendment Bill of 2013. However, the final version
of the Memorandum on the Objects of the Tax Administration Laws
Amendment Bill of 2013 did not include examples of what would
constitute a bona fide inadvertent error when SARS must consider whether
or not to impose an understatement penalty, but it stated that guidance
will be developed in this regard.

Subsequently, during 2016, judgement was delivered in Income Tax Case
(ITC) 1890 and the court held that a bona fide inadvertent error is “an
innocent misstatement by a taxpayer on his or her return, resulting in an
understatement, while acting in good faith and without the intention to
deceive”. Thereafter, during 2018, SARS issued guidance in respect of the
use of the term “bona fide inadvertent error” in the context of
understatement penalties. SARS concluded that “the only errors that may
fall within the bona fide inadvertent class are typographical mistakes — but
only properly involuntary ones”, and further clarified that a lack of
reasonable care will also not be excused.

There is a conflicting view between the court in ITC 1890 and the guidance
provided by SARS. It is, however, important that clear-cut guidance be
provided regarding what would constitute a “bona fide inadvertent error”,
as this would absolve the taxpayer from an understatement penalty.

How to cite: Wiesener ‘Understatement penalty in terms of the Tax Administration Act - a critical analysis of
the interpretation of a bona fide inadvertent error’ 2020 De Jure Law Journal 176-187
http://dx.doi.org/10.17159/2225-7160/2020/v53a12
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1 Introduction

Taxpayers would naturally wish to avoid having to pay penalties, in
addition to income tax imposed. Compliance with laws and regulations
is therefore required. However, the law acknowledges specific
circumstances where non-compliance may not automatically result in a
penalty. The South African Revenue Service (SARS) must levy an
understatement penalty in terms of the Tax Administration Act 28 of
2011 (hereafter referred to as the TAA) in the event of an
understatement ! by a taxpayer unless the understatement is due to a
bona fide inadvertent error. 2 None of the items listed in section 102(1)(a)
to (f) of the TAA, however, places the burden of proof on the taxpayer to
demonstrate that the understatement was due to a bona fide inadvertent
error. The burden of proving the facts on which the imposition of an
understatement penalty under chapter 16 of the TAA is based, rests on
SARS.?

Due to the burden of proof being on SARS to corroborate the facts on
which the imposition of the understatement penalty is based, SARS must
therefore first identify the understatement by the taxpayer, and
secondly, before the imposition of the understatement penalty,
determine whether or not the understatement is due to a bona fide
inadvertent error, before the understatement penalty can be levied by
SARS. Van Zyl is of the view that this is an “implied” burden of proof that
rests upon SARS and that the specific facts and circumstances that
resulted in the understatement by the taxpayer must be taken into
account by SARS, based on a balance of probabilities.*

Previously, before the enactment of the TAA, additional tax could be
levied in terms of section 76 of the Income Tax Act 58 of 1962, as
amended (hereafter referred to as the ITA). The additional tax was levied,
as a starting point, at 200% and reduced to an appropriate level 1f
extenuating circumstances existed for SARS to be taken into account.®
Due to the subjectivity involved in the determination of this additional
tax, it resulted in taxpayers with similar circumstances being levied
different levels of additional tax.” SARS’s discretion was, however,
limited by the introduction of the new understatement penalty regime,

1 An “understatement”, as defined in s 222(1) of the TAA, refers to any
prejudice to SARS or the fiscus as a result of the failure to submit a return as
required, an omission from a return, an incorrect statement in a return, the
failure to pay the correct amount of tax if no return is required, or an
impermissible avoidance arrangement.

S 222(1) of the TAA.

S 102(2) of the TAA.

Van Zyl “The new understatement penalty regime: a sharp ‘sword’?” 2014
Journal of Economic and Financial Sciences 909.

S 76 of the ITA was deleted and replaced by chapter 16 of the TAA with
effect from 1 October 2012.

Croome & Olivier Tax Administration (2015) 474.

Croome & Olivier 474.
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as set out in chapter 16 of the TAA, which is designed to ensure
consistent treatment of taxpayers in similar circumstances.®

The SARS Short Guide to the Tax Administration Act (hereafter
referred to as the SARS Short Guide)® lists the following three interpretive
rules that must be considered in the context of the interpretation of
provisions:

® Firstly, when interpreting the provisions of the TAA, a term that is defined
in another tax act'® will have the meaning as set out in that tax act,
unless the context in the TAA indicates otherwise;

® Secondly, when interpreting the provisions of a tax act, a term that is
defined in the TAA will have the meaning as set out in the TAA, unless the
context in the tax act indicates otherwise; and

e Lastly, the tax act prevails in an instance where there is an inconsistency
between the TAA and another tax act. !

It may also be necessary to take into account the effect of the
Interpretation Act 33 of 1957 (hereafter referred to as the Interpretation
Act) when interpreting the provisions of the TAA.'? The provisions of the
Interpretation Act apply to the interpretation of every law in force in
South Africa, unless the context indicates otherwise.!? The relevant
context of the TAA thus needs to be considered in this case.

The TAA defines certain words or phrases (indicated in double
quotation marks in section 1) that deal with more general definitions.
Furthermore, chapter-specific definitions (indicated in single quotation
marks) appear in the first section of the chapters of the TAA. Chapter
definitions give meaning to certain words or terms that relate to a
specific chapter.

The term “bona fide inadvertent error” is only used in the context of
an understatement penalty in section 222(1) of the TAA. This term,
however, is not defined in the TAA, any other tax act, or the
Interpretation Act. When the term was first introduced into the
legislation, certain factors to be considered in the context of factual
errors and in the case of a legal interpretive error were listed in the Draft
Memorandum on the Objects of the Tax Administration Laws
Amendment Bill of 2013 (hereafter referred to as the Draft
Memorandum).14 National Treasury, however, removed all these

8  National Treasury Memorandum on the Objects of the Tux Administration Bill
(2011) 198.

9 SARS Short Guide to the Tax Administration Act, 2011 (Act No 28 of 2011)
(Version 3) 6.

10 “Tax act”, as defined in s 1 of the TAA, refers to the TAA or an act, or
portion of an act, referred to in s 4 of the SARS Act, excluding customs and
excise legislation. It therefore includes the following: the ITA, the Value-
Added Tax (VAT) Act, the Estate Duty Act 45 of 1955, and the Transfer Duty
Act 40 of 1949.

11 SARS supra.

12 Croome & Olivier 29.

13 S 1 of the Interpretation Act.
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examples from the final version of the Memorandum on the Objects of
the Tax Administration Laws Amendment Bill of 2013 and stated that
SARS would develop guidance, for the use of taxpayers and SARS
officials, when an understatement will not result in the imposition of an
understatement penalty. 15

Subsequently, on 4 November 2016, judgement was delivered in
Income Tax Case 1890 (hereafter referred to as ITC 1 890),16 which dealt
with, inter alia, the imposition of an understatement penalty. Boqgwana |
considered the dictionary meaning of a bona fide inadvertent error. The
court held that a bona fide inadvertent error is “an innocent misstatement
by a taxpayer on his or her return, resulting in an understatement, while
acting in good faith and without the intention to deceive™.!” The
judgement resulted in the understatement penalty not being imposed as
Bogwana ] was of the view that the understatement was as a result of a
bona fide inadvertent error.

Only thereafter, in 2018, SARS issued guidance in respect of the use
of the term “bona fide inadvertent error” in the context of
understatement penalties.'® SARS concluded in the guidance that “the
only errors that may fall within the bona fide inadvertent class are
typographical mistakes — but only properly involuntary ones”, and it
further clarified that a lack of reasonable care would also not be
excused.'?

2 Problem statement and research objective

The research objective of this article is to critically analyse the
interpretation of a bona fide inadvertent error. The discussion
commences with an analysis of the reason for the introduction of this
term in the context of an understatement penalty in section 222(1) of the
TAA and the examples contained in the Draft Memorandum. This is an
important discussion to consider, as it was never the intention that an
understatement penal% must be levied where the understatement is due
to a bona fide mistake. 0 Secondly, case law that deals with a bona fide
inadvertent error will be considered. This will be analysed in order to
determine which factors were considered in judgements in this regard.
Thirdly, the guidance issued by SARS will be critically analysed. This
analysis will also consider the comments from recognised controlling
bodies (hereafter referred to as RCBs) on the SARS Guide to
Understatement Penalties (hereafter referred to as the SARS Guide). The

14 National Treasury Draft Memorandum on the Objects of the Tax
Administration Laws Amendment Bill (2013) 12-13.

15 National Treasury Memorandum on the Objects of the Tux Administration
Laws Amendment Bill (2013) 40.

16 79 SATC 62.

17 ITC 1890 79 SATC 62 (2016) 45.

18 SARS Guide to Understatement Penalties (Issue 1 and 2) 2018.

19  SARS supra.

20 Croome & Olivier 476.
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purpose of this analysis is to determine which factors were considered by
SARS, as this document constitutes guidance issued for use by taxpayers
and SARS officials. Finally, the conclusion will consider the guidance
given in case law and by SARS, in order to determine whether or not
SARS’s interpretation of a bona fide inadvertent error is too narrow and
whether further guidance is required.

3 Bona fide inadvertent error

31 Background

The TAA contains provisions that deal with understatement penalties in
chapter 16, and these were introduced with effect from 1 October 2012.
Prior to this date, the administrative provisions, dealing with, inter alia,
penalties, were duplicated in the various acts administered by the
Commissioner.?! The then Minister of Finance, Trevor Manuel, stated in
the 2005 Budget Speech?? that the purpose23 of the TAA was to
consolidate certain generic administrative provisions, as these provisions
were duplicated in different tax acts.?*

The new provisions that deal with the imposition of an
understatement penalty are set out in sections 221 to 224 of the TAA.?°
An understatement is specifically defined for purposes of chapter 16 and
refers to any prejudice to SARS or the fiscus as a result of failure to submit
a return required under a tax act or by the Commissioner; an omission
from a return; an incorrect statement in a return, if no return is required,
the failure to pay the correct amount of tax;?® or an impermissible

21 The legislation administered by the Commissioner is set out in schedule 1
of the SARS Act 34 of 1997.

22 Dated 23 February 2005.

23 2005 Budget Review chapter 4 (Revenue trends and tax proposals) 98.

24 The TAA consolidates the general administrative provisions of the Transfer
Duty Act 40 of 1949, the Estate Duty Act 45 of 1955, the ITA 58 of 1962,
the VAT Act 89 of 1991, the Skills Development Levies Act 9 of 1999, the
Unemployment Insurance Contributions Act 4 of 2002, the Diamond
Export Levy (Administration) Act 14 of 2007, the Securities Transfer Tax
Administration Act 26 of 2007, and the Mineral and Petroleum Resources
Royalty (Administration) Act 29 of 2008, as set out in the Memorandum on
the Objects of the Tax Administration Bill of 2011.

25 Chapter 16 part A (imposition of understatement penalty) of the TAA.

26 “Tax” is defined (for purposes of chapter 16) in s 221 of the TAA and refers
to “tax” as defined in s 1 (which includes a tax, duty, levy, royalty, fee,
contribution, penalty, interest, and any other moneys imposed under a tax
act), excluding a penalty and interest.
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avoidance arrangement.?”: 28

Where there is an understatement (as defined) by the taxpayer, an
understatement penalty must be levied by SARS for each shortfall in
relation to each understatement, unless the understatement is due to a
bona fide inadvertent error.?? If the taxpayer is guilty of an
understatement, this results in an amount that must be paid in addition
to the tax payable for the relevant tax period.30 The percentage of the
penalty is determined by SARS by way of using the understatement
penalty percentage table,”! which takes into account the type of
behaviour or degree of culpability involved, as follows:

1 2 3 4 5 6
Item | Behaviour Standard If Voluntary Voluntary
case obstructive, |disclosure disclosure
orifitisa after before
repeat case |notification |notification
of audit or of audit or
criminal criminal
investigation |investigation
(i) “Substantial 10% 20% 5% 0%
understatement”
(ii) |Reasonable care [25% 50% 15% 0%
not taken in
completing
return
(iii) |No reasonable [50% 75 % 25% 0%
grounds for “tax
position” taken
(iv) |“Impermissible |75% 100 % 35% 0%
avoidance
arrangement”
(v) |Gross negligence [ 100 % 125% 50% 5%
(vi) [|Intentional tax 150% 200% 75 % 10%
evasion

27 “Impermissible avoidance arrangement” is defined (for purposes of chapter
16) in s 221 of the TAA and refers to an arrangement in respect of which
part 1IA of chapter III of the ITA is applied and includes, for purposes of
chapter 16, any transaction, operation, scheme, or agreement in respect of
which s 73 of the VAT Act or any other general anti-avoidance provision
under a tax act is applied.

28 *“Understatement” is defined (for purposes of chapter 16) in s 221 of the
TAA.

29 The wording “unless the ‘understatement’ results from a bona fide
inadvertent error” was inserted in s 222(1) of the TAA by way of an
amendment in terms of the Tax Administration Laws Amendment Act 2013
in Government Gazette 37236 of 16 January 2014 (deemed to have come
into operation on 1 October 2012) at 46.

30 S 222(1) of the TAA.

31 S 223 of the TAA.
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In the 2013 Budget Review, the then Minister of Finance, Pravin
Gordhan, announced that the understatement penalty provisions will be
refined and relief will be provided for bona fide inadvertent errors.>?
SARS indicated during a workshop held to discuss the TAA amendments
that it was never intended that the understatement penalty must be
levied where the taxpayer made a bona fide mistake.>> The Draft
Memorandum?>* explained that a SARS official will generally consider the
circumstances in which the error was made, as well as other factors, in
order to determine whether the understatement resulted from a bona fide
inadvertent error.

The examples listed were as follows:

“In the context of factual errors ~
e if the standard of care taken by the taxpayer in completing the return is
commensurate with the taxpayer's knowledge, education, experience
and skill and the care a reasonable person in the same circumstances
would have exercised,
® the size or quantum, nature and frequency of the error;
® whether a similar error was made in a return submitted during the
preceding years; or
® in the case of an arithmetical error, whether the taxpayer had procedures
in place to detect arithmetical errors.
In the case of a legal interpretive error, whether —
® the relevant provision of a tax act is generally regarded as complex;
® the taxpayer took steps to understand it including following available
explanatory material or making reasonable enquiries; or
* the taxpayer relied on information that, although incorrect or misleading,
came from reputable sources and a reasonable person in the same
circumstances would be likely to find the relevant information
complex.”>

The final version of the Memorandum on the Objects of the Tax
Administration Laws Amendment Bill of 2013, however, did not include
the abovementioned examples of what would constitute a bona fide
inadvertent error when SARS must consider whether or not to impose an
understatement penalty in terms of section 222(1) of the TAA. It was
stated that the reason for the omission of the abovementioned examples
from the final version was “due to the broad range of possible errors” and
that it “has the potential to inadvertently exclude deserving cases and
include underserving cases” if the term “bona fide inadvertent error” is
defined for purposes of section 222(1) of the TAA .3 It further stated that
SARS will develop guidance in this regard, which taxpayers and SARS
officials can use to determine whether the understatement is due to a
bona fide inadvertent error. The SARS Short Guide has, to date, not

32 2013 Budget Review chapter 4 (revenue trends and tax proposals) 63.
33 Croome & Olivier 476.

34 Dated 2 July 2013.

35 National Treasury 12-13.

36 National Treasury supral4.
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provided any guidance regarding this matter.>’” SARS, however, only
issued guidance, five years since the announcement was made in 2013
that guidance will be provided, in the Guide to Understatement Penalties,
which was issued on 29 March 2018 (first issue) and 18 April 2018
(second issue). The guidance issued by SARS is discussed in further detail
in point 3 3.

3 2 Case law

To date, ITC 189078 is the only South African case that has considered
the meaning of a “bona fide inadvertent error”, which is not defined in
the TAA, any other tax act, or the Interpretation Act, with judgement
being delivered by Bogwana | in the Cape Town Tax Court on 4 Novem-
ber 2016. In this matter, between ABC Holdings (Pty) Ltd (hereafter
referred to as the taxpayer) and the Commissioner for SARS (hereafter
referred to as the Commissioner), the issue was whether the taxpayer
was entitled to claim a deductible allowance for future expenditure in
terms of section 24C of the ITA in respect of the 2011 year of assessment.
The Commissioner conducted an audit on the taxpayer during January
2014, whereby the taxpayer was notified that it incorrectly claimed the
section 24C allowance. In addition, the Commissioner levied an
understatement penalty in terms of section 222 of the TAA. Sections 222
and 223 of the TAA were under scrutiny, and Bogwana J had to consider
whether the Commissioner was correct to levy a 10% understatement
penalty in respect of a “substantial understatement” (as defined). The
taxpayer, however, submitted that it could have never made a
substantial understatement and, if the appeal was refused, it asked that
the court must excuse it from paying the penalty, as the alleged
understatement resulted from a bona fide inadvertent error. This was due
to the taxpayer submitting that it had acted on tax advice received from
Prof T by way of a tax opinion. Bogwana | had to determine whether the
taxpayer’s acting on tax advice received by way of a tax opinion
constituted a bona fide inadvertent error, which would result in the
penalty being remitted.

The Oxford Dictionary was quoted in the judgment, having considered
the origin of the word “bona fide”, which is Latin and literally means
“with good faith”, and also refers to “genuine”, “real”, and “without
intention to deceive”.>® The word “inadvertent” is defined as “not
resulting from” or “achieved through deliberate planning”.*® The
Merriam-Webster Online Dictionary was also consulted for synonyms for
the word “inadvertent”, which were quoted as “accidental”,
“unintentional”, “unintended”, “unpremeditated”, “unplanned”, and
“unwitting”.*! The Oxford Dictionary defines “error” as “a mistake”,

37 The SARS Short Guide 2018.
38 ITC 1890 supra 17.

39 ITC 1890 supra para 44.

40 ITC 1890 supra para 44.

41 1TC 1890 supra para 44.
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with synonyms quoted as “the state or condition of being wrong in
conduct or judgement”.*? Based on the above dictionary meaning
analysis of the words “bona fide inadvertent error”, Boqwana J concluded
that it must mean that the term refers to “an innocent misstatement by
a taxpayer on his or her return, resulting in an understatement, while
acting in good faith and without the intention to deceive”.* In this case,
Bogwana | was of the view that the taxpayer “acted in good faith with no
intention to deceive”.**

3 3 The South African Revenue Service’s (SARS) Guide to
Understatement Penalties

The SARS Guide is a general guide on the understatement penalties.45 As
mentioned in the preface of the SARS Guide, it is not an “official
publication”#® and it therefore does not create a practice generally
prevailing.47

The SARS Guide refers to the English Oxford Living Dictionaries for the
ordinary definition of the terms “error” and “inadvertent”. It defines an
error as “a mistake”, and the words “fallacy”, “misconception”, and
“delusion” are listed as synonyms.*® 1t further defines the word
“inadvertent” as “not resulting from or achieved through deliberate
planning”, and lists the following words as synonyms: “unintentional,
accidental, unpremeditated, unmeant, uncalculated, unthinking,
unwitting, and involuntary”.” The SARS Guide further explains that the
understatement must be the result of an “unintentional default, an
accidental omission, an unplanned statement, and involuntary failure to
pay the correct tax, and an unpremeditated impermissible avoidance
arrangement”.50 The English Oxford Living Dictionaries further defines
“bona fide” as “genuine” and “real” and lists the following as synonyms:
“authentic, true, actual, legitimate, valid and proper”.

The SARS Guide states that even though in ITC 1890 the court added
the words “with good faith” and “without intention to deceive” to the
definition of “bona fide”, the SARS Guide is of the view that the court “lost
sight of the fact that an error cannot have good or bad faith, and cannot
have the intention to deceive”.®! The SARS Guide further explains in

42 ITC 1890 supra para 44.

43 1TC 1890 supra para 45.

44 ITC 1890 supra para 48.

45 Chapter 16 of the TAA.

46 “Official publication” is defined in s 1 of the TAA and refers to a binding
general ruling, interpretation note, practice note, or public notice issued by
a senior SARS official or the Commissioner.

47 A “practice generally prevailing”, as described in s 5 of the TAA, refers to a
practice set out in an official publication regarding the application or
interpretation of a tax act.

48 SARS supra 15.

49 SARS supra 15.

50 SARS supra 15.

51 SARS supra 15.
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footnote 70 that this is one of the reasons why SARS disagrees with the
judgment. The SARS Guide is therefore of the view that the “trlgger must
be bona fide inadvertent, and not the person who made it.”

The SARS Guide further explains that an inadvertent error refers to an
error that “does not result from deliberate planning”, and that a bona fide
inadvertent error refers to an error that “genuinely does not result from
deliberate plamning’i53 It emphasises the point that the “lack of
deliberate planning” must relate to the error, which in turn refers to “the
default, omission, incorrect statement, failure to pay the correct tax, or
impermissible  avoidance  arrangement must be  genuinely
involuntarily”.54

The SARS Guide concludes by stating that the only example of a bona
fide inadvertent error is a typographical mistake, but only a properly
involuntary one.

3 4 Recognised controlling bodies’ (RCB) commentary on
the SARS Guide

The South African Institute of Chartered Accountants’ National Tax
Committee (hereafter referred to as SAICA) and the South African
Institute of Tax Professionals Tax Administration Technical Work Group
(hereafter referred to as SAIT), both institutes being RCBs,”® submitted
their comments on the SARS Draft Guide to Understatement Penalties
respectively on 12 February 2018 and 19 February 2018 to SARS. It,
however, appears that the following issues regarding part 5, dealing with
the meaning of “bona fide inadvertent error”, have not yet been
addressed in the SARS Guide:

3 4 1 South African Institute of Chartered Accountants (SAICA)

Example 14 of the SARS Guide describes the following scenario:

Based on a statement obtained from a charity, the taxpayer filed a return that
included a deduction of R2 500 for a donation. It later transpires that the
charity’s system developed an error and the deduction should only have been
for R1 000. Although clearly a mistake, the incorrect statement is precluded
from the ambit of a bona fide inadvertent error as the amount was
deliberately captured in the return, and a penalty must be imposed. However,
none of the listed behaviours in the table encapsulates the cause of the
understatement. In fact, the opposite is true — the taxpayer took reasonable
care when completing his return (the positive from of item (ii)). He relied on
information and documentation that, although incorrect, came from
reputable sources. In the absence of other relevant factors, a reasonable
person in the same circumstances would likely have acted in a similar

52 SARS supra 15.
53 SARS supra 16.
54 SARS supra 16.
55 SARS supra 17.
56 S 240A(1)(d) of the TAA.
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fashion. A penalty cannot be imposed, although interest will be payable on
the underpaid tax.57

The SAICA submission was concerned about the statement in this
example that, even though the taxpayer based the deduction on a
statement obtained from a charity, it fell outside the ambit of a bona fide
inadvertent error. The SAICA submission expressed its concern with
SARS’s view, as it considered that this view may extend the matter to all
third-party reports such as banks, medical schemes, employers, etc.%®
The SAICA submission requested that guidance should be provided in
respect of the difference between a “bona fide inadvertent error” and
“reasonable care not taken”, especially in the context of relying on third-
party reporting.

342 South African Institute of Tax Professionals (SAIT)

The SAIT submission highlights the fact that the SARS Guide “explicitly
contradicts existing judicial precedent”;59 in this instance, ITC 1890. The
SAIT is of the view that SARS, being an executive authority, should apply
the law as it stands, including the precedents provided by the judiciary,
where complex matters were the subject of a dispute before the court.
Although both SARS and ITC 1890 included a similar analysis of the
dictionary meaning of “bona fide” and “inadvertent”, SARS does not
accept the conclusion reached in ITC 1890, which is based on these
definitions.°

The SAIT submission further expresses the concern that there is
insufficient guidance regarding the meaning of the terms “bona fide” and
“inadvertent”. It requested further guidance in respect of these terms, as
well as factors that SARS would consider in respect of both termes.

4 Conclusion

The SARS Guide states that an ITC case, such as ITC 1890, is a result of a
tax court judgment and is therefore instructive, but has no binding effect.
This may be true, but it should be noted that the guidance provided by
SARS, in the form of a guide, does not constitute authority either and
cannot be regarded as practice generally prevailing (as defined).

It is therefore submitted that the judicial view, as expressed by
Bogwana | in ITC 1890, should take preference above the narrow view of
SARS when considering the meaning of the term “bona fide inadvertent
error”. Therefore, until further guidance is provided, a bona fide
inadvertent error, as expressed in ITC 1890, should be regarded as “an
innocent misstatement by a taxpayer on his or her return, resulting in an

57 SARS supra 18.

58 SAICA Comments on the Draft Guide to Understatement Penalties (2018)
10.

59 SAIT Comments on SARS Draft Guide to Understatement Penalties at 4.2.

60 SAIT Comments on SARS Draft Guide to Understatement Penalties at 4.2.
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understatement, while acting in good faith and without the intention to
deceive”, and not only properly involuntary typographical mistakes, as
viewed by SARS.

Furthermore, it is recommended that the guidance be included as a
defined term in the TAA, or, alternatively, documented in the form of an
official publication, such as a binding general ruling or an interpretation
note, for the guidance to be regarded as practice generally prevailing.



188 2020 De jure Law journal

Recent case law

RS v Road Accident Fund (49899/17) [2020]
ZAGPPHC (21 January 2020)

Third party claim- Eleventh hour rejection of seriousness of injury- Not to follow the
appeal process in terms of Regulation 3

1 Introduction

In this case the plaintiff, Salig, claimed damages from the defendant, the
RAF, for the harm that it had suffered arising from the negligent driving
of a motor vehicle by the insured driver. The defendant accepted liability
in respect of all of the harm suffered by the plaintiff, but the quantum
pertaining to loss of income and general damages remained in dispute.
This case note concerns solely the part of the judgment that dealt with
general damages.

2  Applicable law

General (or ‘non-patrimonial’) damages is a reduction in a legal subject’s
quality of highly personal interests that does not change his/her
economic position [Visser & Potgieter Skadevergoedingsreg (2003) 97,
Edouard v Administrator Natal 1989 (2) SA 368 (D) at 386]. According to
Visser and Potgieter, personality interests includes a person’s physical
integrity, pain and suffering, emotional shock, disfigurement, a reduced
life expectancy and loss of life amenities, and because of the personal,
non-pecuniary and subjective nature of these interests, it is difficult to
quantify, yet it remains recoverable [Hendricks v President Insurance
1993 (3) SA 158 (C); Visser & Potgieter Skadevergoedingsreg (2003) 101-
105].

Prior to 1 August 2008, road accident victims (or third parties) could
claim general damages from the Road Accident Fund (hereinafter ‘the
Fund’ or ‘RAF’) without any limitations:[see Road Accident Fund v Duma,
Road Accident Fund v Kubeka, Road Accident Fund v Meyer, Road Accident
Fund v Mokoena 2013 (6) SA 9 (SCA) para 3]. On 1 August 2008 the Road
Accident Fund Amendment Act 19 of 2005 took effect, thereby
amending section 17(1) of the Road Accident Fund Act 56 of 1996, by
introducing limitations on the Fund’s liability for general damages. The
‘obligation of the Fund to compensate a third party for non-pecuniary loss
shall be limited to compensation for a serious injury as contemplated in
subsection (1A) and shall be paid by way of a lump sum.’ [see Section
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17(1)(b) of the Road Accident Fund Act 56 of 1996, as amended]. Section
17(1A) provides that the assessment of the seriousness of an injury shall
be premised on a prescribed method. Section 26(1A) provides that the
Minister may make regulations regarding the method of assessment of a
serious injury.

The Road Accident Fund Regulations of 2008 were promulgated by
publication in the Government Gazette of 21 July 2009. Regulation 3
deals with the method of assessing a serious injury. Regulation 3(1)(a)
provides that a third party wishing to claim general damages must be
assessed by a medical practitioner. Regulation 3(3)(a) provides that such
a third party shall obtain a serious injury assessment report (defined by
Regulation 1 as a duly completed RAF 4 form) from this medical
practitioner.

In terms of Regulation 3(3)(c), the Fund is only liable to compensate
the third party for general damages in the event that the Fund is satisfied
that the injury has been correctly assessed as prescribed by the
Regulations in general. When the Fund is not satisfied that the third
party’s injuries were correctly assessed, the Fund can reject the third
party’s RAF 4 form and give reasons for its rejection [Regulation
3(3)(d)(i)] or direct the third party to a further assessment to establish if
the injury is serious [Regulation 3(3)(d)(ii)]. In the event of the latter,
Regulation 3(3)(e) allows the Fund to either accept the further
assessment or to dispute it.

The Supreme Court of Appeal in Duma at para 19 held that the model
which the legislature chose in deciding whether the third party’s injuries
are serious or not, confer the decision on the Fund and not the court.
Unless and until the Fund made such a decision, the court’s jurisdiction
in adjudicating the third party’s claim for general damages is ousted.
[Duma para 19]. This is premised on the absence of a jurisdictional fact
for the court to adjudicate the third party’s claim for non-patrimonial
harm. [Duma para 19]. At para 20 the SCA went further to hold that, in
the event that the Fund rejects the third party’s RAF 4 form, whether
proper reasons are submitted or not, the requirement that the Fund must
be satisfied that the third party’s injuries are indeed serious is not met,
and the court’s jurisdiction is ousted. The court further held that the
Fund’s rejection of an RAF 4 form cannot be ignored and the procedure
deviated from merely because the RAF 4 form was not rejected within a
reasonable time [Duma para 20].

Notwithstanding the above, the SCA in Duma was mindful that the
Fund may avoid and frustrate claims of third parties indefinitely by not
deciding on seriousness of the third party’s injuries [see para 20]. At para
20, the SCA held that a third party’s remedy lies in sections 6(2)(g) and
6(3)(a) of the Promotion of Administrative Justice Act 3 of 2000. These
sections allow for a judicial review of administrative authorities’ failure to
take a decision. Claimants are often indigent and must incur further legal
expenses to prosecute their claim for general damages [Duma para 21].
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When Duma was handed down, there was no prescribed time period in
which the Fund had to exercise its decision making right (and duty) and
decide on the seriousness of a third party’s injuries, as contemplated by
Regulation 3(3)(d). After Duma, amended Regulations were promulgated
by publication on 15 May 2013 in Government Gazette 36452.
Regulation 3(3)(dA) now provides that the Fund must ‘within 90 days
from the date on which the serious injury assessment report was sent by
registered mail or delivered by hand to the Fund...accept or reject the serious
injury assessment report or direct that the third party submit himself or
herself to a further assessment’.

[ can do no better than the SCA in Road Accident Fund v Faria [2014 (6)
SA 19 (SCA)], at para 36, where it was held that: The amendment Act, read
together with the Requlations, has introduced two ‘paradigm shifts’ that are
relevant to the determination of this appeal: (i) general damages may only be
awarded for injuries that have been assessed as ‘serious’ in terms thereof
and (ii) the assessment of injuries as ‘serious’ has been made an
administrative rather than a judicial decision. In the past, a joint minute
prepared by experts chosen from the contending sides would ordinarily have
been conclusive in deciding an issue between a third party and the RAF,
including the nature of the third party’s injuries. This is no longer the case.
The assessment of damages as ‘serious’ is determined administratively in
terms of the prescribed manner and not by the courts. Past legal practices,
like old habits, sometimes die hard. Understandably, medical practitioners,
lawyers and judges experienced in the field may have found it difficult to
adjust. As the colloquial expression goes, ‘we are all on a learning curve’.

3 A summary of RS v RAF

It is against this backdrop that the RS v Road Accident Fund (49899/17)
[2020] ZAGPPHC 1 (21 January 2020) judgment by Potterill, ], which was
marked reportable and of interest to other judges, must be critically
considered. From para 33 it becomes clear that the experts employed by
both parties agreed that the third party’s injuries are indeed serious, but
the Fund rejected the third party’s injuries as being serious on the
morning of trial [para 29], despite such an agreement between the
experts.

At para 30-32, in referring to the SCA judgment of Bee v Road Accident
Fund 2018 (4) SA 366 (SCA) para 66, [and at para 20 to Thomas v BD
Sarens (Pty) Ltd [2012] ZAGPJHC 161 (2012) JDR 1711 (GSJ)] the court
made an award of R800 000.00 for general damages, despite the Fund’s
rejection of the seriousness of the injuries. The court acknowledged that
it does not have the necessary jurisdiction to decide whether injuries are
serious or not in line with Meyer v RAF [(52229/2011) [2013] ZAGPPHC
446 (4 December 2013)] where the same Potterill, ] held that the court
does not have such jurisdiction [para 31].

Potterill, | then concluded in RS v RAF that the fact that the court does
not have jurisdiction to adjudicate the plaintiff’s claim for general
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damages is still the case, but in light of the agreement by the experts
employed by both parties in their joint minutes employed, it was not the
court that assessed whether the injuries are in fact serious. The
seriousness was established by a joint expert minute that, in line with the
Bee judgment, binds the court. Accordingly, if a litigant wished not to be
bound by such an agreement, the litigant ought to repudiate the
concession by its expert timeously [para 32].

The court found that it is a norm and a practice for the RAF to reject
the seriousness of a claimant’s injuries on the morning of trial, causing
RAF matters in general not be become finalised and where judges are
overburdened with RAF matters [para 34]. Ordering that this practice
must stop, the court at para 34 held that where experts agree that a third
party’s injuries are serious, and in the absence of a timeous repudiation
based on good reasons, not a single matter will be referred to the Health
Professions Council of South Africa (HPCSA). Put differently, a litigant will
not be allowed to exercise the remedies as provided in Regulation 3(4)
that allows a third party to dispute the Fund’s rejection of its RAF 4 form,
if it does not timeously repudiate a joint expert minute. No reference is
made in the RS v RAF judgment to dicta of Road Accident Fund v Faria
2014 (6) SA 19 (SCA).

4 Discussion

It is probable that the bodily injuries suffered by the plaintiff in RS v RAF
were indeed serious as contemplated by RAF regulation 3(3)(c) and, as
was described in Faria at para 36, the court may have been exasperated
by the stance of the Fund in rejecting the general damages. However, for
the reasons listed below, it is proposed in this case note that this does not
justify a departure from the legislative scheme in terms of which the
Fund is not bound by the opinion of even its own experts [Faria para 34].

In awarding general damages in RS v RAF, the court made a judicial
decision that is reserved for the administrator, specifically the RAF: See
Faria at para 34. The SCA in Duma at paras 19-20 held that the decision
to decide on the seriousness is conferred on the Fund, not the court and
until the Fund decided that the injuries are serious, the court’s
jurisdiction is ousted. The rejection cannot be ignored merely because it
is not made timeously. The fact that experts agree in a joint minute that
the third party’s injuries are serious does not amount to a jurisdictional
fact, as the SCA in Duma clearly held at para 20 that: ‘To recapitulate; if
the Fund rejects the RAF 4 form — with or without proper reasons - it means
that the requirement that the Fund must be satisfied that the injury is serious
has not been met. In that event the plaintiff cannot continue with its claim
for general damages in court. The court simply has no jurisdiction to
entertain the claim.” The judge in RS v RAF also failed to appreciate that
the law does not permit her to reject the RAF’s repudiation of general
damages based on an expert joint minute, which was a question of law
and not one of fact to be agreed by experts [See Faria at para 22] and to
this end, experts cannot by compiling a joint expert minute bind a court
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on questions of law: See Bee v Road Accident Fund 2018 (4) SA 366 (SCA)
para 72.

Potterill, ] failed to consider the well-known dicta of Faria 2014 (6) SA
19 (SCA), which judgment dealt with the same question that the court
was seized with in RS v RAF. At para 15 of Faria, the court referred to the
finding in the court a quo (per WEINER ]) which held that a court is bound
by a joint minute where experts agree that a third party’s injuries are
serious. The court a quo in Faria held that the Fund’s objection to the RAF
4 form falls away in light of the agreement between opposing experts
that the third party’s injuries are indeed serious.

In upholding the appeal, the SCA in Faria at para 34 held that: ‘In the
past, a joint minute prepared by experts chosen from the contending sides
would ordinarily have been conclusive in deciding an issue between a third
party and the RAF, including the nature of the third party’s injuries. This is
no longer the case. The assessment of damages as ‘serious’ is determined
administratively in terms of the prescribed manner and not by the courts’.
The dicta of Faria is not inconsistent with the judgment of Thomas v BD
Sarens supra where it was held at para 9 that establishing the facts is the
preserve of the court, but for one exception that is where parties agree
on the facts. An important distinction must be drawn between facts
agreed to amongst experts that will bind a court on the one hand [See Bee
para 66 and Thomas para 9] and questions of law or questions reserved
for the administrator on the other hand, where the court cannot interfere
in the absence of a jurisdictional fact as to do so would amount to judicial
overreach.

Potterill, ] in her earlier decision of Meyer v Road Accident Fund supra
at para 9 correctly held that: ‘The Fund has the jurisdiction to decide
whether it is a serious injury, has the jurisdiction do so with an inordinate
delay and for no good reasons, but then the exercise of their discretion under
those circumstances is exercised at the risk of costs on a punitive scale being
awarded against them.”. Why judge Potterill, | strayed from this sound
judgment is not known nor elucidated; and it cannot competently be
ascribed to the subsequent Bee decision as Bee merely endorsed Thomas
that was handed down as far back as 2012 and did not question or
overrule Faria.

The essentially administrative nature of the process was emphasised
by the SCA in Mahano and Others v Road Accident Fund and Another 2015
(6) SA 237 (SCA) and Road Accident Appeal Tribunal v Gouws 2018 (3) SA
413 (SCA).

In SG v RAF, Potterill, J at para 34 held that not a single case will be
allowed to be referred to the HPCSA where: (a) opposing experts in a joint
minute agree that a third party’s injuries are serious and (b) where the
repudiation of such a joint minute is not timeously made. This is in direct
contradiction of the Bee decision at para 69 where the court held that,
whether a trial court will allow a disruption (late repudiation), will depend
on the circumstances. Thus, irrespective of any other existing facts or
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circumstances, where the above two conditions are met, the Fund will be
barred from employing the remedies established in terms of Regulation
3(4) and will be compelled to compensate the third party for non-
pecuniary damages. The SCA in Faria at para 36 already held that there
are conceivable situations where further exploration may be justified
notwithstanding an expert agreement that a third party’s injuries are
serious. The court in Bee, at para 67 held that it was not necessary to
consider if a litigant need to have a good cause for repudiating a joint
expert minute, giving credence to the notion that there may well be good
cause for repudiating a joint minute, even at the proverbial eleventh
hour.

5 Conclusion

The correct decision in Salig would have been to order that the general
damages be referred to the HPCSA in terms of the Appeal process
prescribed by regulations 3 and to punish the Fund with a punitive cost
order as was the case in Meyer v Road Accident Fund at para 9 where the
general damages claim was rejected on the morning of the trial and in
Jacobs v Road Accident Fund 2013 JDR 2276 (GNP) where the general
damages claim was rejected on the morning of the trial and the court
ordered that the person at the Fund be identified who gave instructions
that the RAF 4 form to be rejected only on the morning of trial and that
this identified person must give reasons why costs should not be
awarded on a de bonis propriis scale.

FHH KEHRHAHN
Advocate of the High Court of South Africa
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“We’ll fight this little struggle”: alleviating
hunger in South Africa

Bright Nkrumah
Mphil, Dphil
Postdoctoral Research Fellow, University of KwaZulu Natal

SUMMARY

In post-apartheid South Africa, citizens have on several instances resorted
to the use of social protest or public dissent as a means of improving their
access to essential socioeconomic amenities. The protection of citizens
from chronic hunger has been a dominant theme among policy actors in
South Africa, most of whom have expansive mandates to ensure citizens
have adequate access to food. However, the number of people facing
hunger remains high, giving rise to questions about the best approach to
address chronic hunger, specifically, through social protest. Social protest,
as used here, consists of struggles or resistance against government
actions or inactions. Ironically, whiles social protest has been used on
different fronts (housing, health, education and wrongful eviction), chronic
hunger or lack of people’s access to adequate food hardly becomes a pivot
around which protesters seek to bring about reform. Based on examples
from selected countries, the discussion notes that protest is an effective
tool for protecting citizens from food poverty. However, before protest
could influence food policy, there is the need for mobilisation of all
relevant actors to challenge existing (inadequate) food policies. The paper
identified various factors that have contributed to and acted as a hindrance
against food protest in various jurisdictions and examined how these
factors have prevented widespread food protest in South Africa.

“Every man gotta right to decide his own destiny
And in this judgment there is no partiality

So arm in arms, with arms

We'll fight this little struggle

'Cause that's the only way

We can overcome our little trouble.”!

1 Introduction

In terms of food sovereignty, South Africa is food-secured, with adequate
calories to sufficiently feed its citizens. However, the painful truth is that
in reality, it is estimated that 6.8 million South Africans face chronic
hunger and malnutrition.? This paradox brings to bear two important

1 Marley, Zimbabwe (1979).
2 StatsSA “The extent of food security in South Africa” 2020 http://
www.statssa.gov.za/?p = 12135 (last accessed 2020-04-20).
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issues worth examining: are the steps (policies) taken by the state
(in)adequate, or are these steps poorly implemented?

Ironically, South Africa which has been dubbed as the “protest capital
of the world” rarely use protest to promote one essential human need -
access to adequate food. To this end, the paper seeks to provide insight
on a more radical, robust approach - social protest — and how it can be
used to improve human needs. The discussion also offers an analysis of
why food protest is rare and offers recommendations on how it could be
triggered in South Africa.

2 From discontent to protest

Citizens, when confronted with unjust decisions or laws, or seek to
satisfy their needs, often engage in a more traditional form of political
activities - including attending political meetings, persuading friends,
discussing politics with acquaintances to vote in particular ways,
contacting public officials, following politics in the newspapers, and
working for political parties and their candidates ~ to the unconventional
and new forms, such as blocking traffic, withholding taxes or rent,
wildcat strikes, sit-ins, occupations, boycotts, demonstrations and
signing petitions.

In South Africa, the country has been rocked by an increasing number
of popular protests. By the end of 2019, this number has escalated to
15 957 incidents of which 11 431 were peaceful, and 3 526 turned
violent.”> Besides workers and students who often participate in these
marches, members of political parties, civil society organisations (CSOs),
residents of informal shack settlements and townships also engage in
protest actions.

Overall, social protest has played an enormous role in enhancing the
participation of poor people in decision-making. Although some of the
numerous service delivery protests have not been very successful in
compelling the government to change policy, it somewhat made an
impact in the #FeesMustFall protest.? Besides the success of the student
protest leading to policy change, there are three cases where social
protest has been instrumental in bringing about policy change. First,
following a wave of strikes by farmworkers in the Western Cape from
August 2012 to January 2013, due to low worker pay of R69, the official

3 South African Police Service “Annual Report 2018/2019” (2019) http://pmg-
assets.s3-website-eu-west-1.amazonaws.com/SAPS_Annual_Report_20182
019.pdf (last accessed 2020-04-20) 151.

4  Laccino “South Africa: Jacob Zuma announces 0% university fee increase
following fees must fall protest” http://www.ibtimes.co.uk/south-africa-
jacob-zuma-announces-0-university-fee-increase-following-fees-must-fall-
protest-1525398 (last accessed 2020-04-20).
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minimum wage was increased by 52 percent in order to end the protest.”
Second, in 2007, the squatters’ movement Abahlali baseMjondolo took
to the streets in protest against the Slums Act, which sought to eliminate
and prevent re-emergence of slums in the KwaZulu-Natal province.®
After the Constitutional Court declared the Act unconstitutional in 2009,
members of the movement continued with their occasional protest until
the state abandoned its plans to evict shack dwellers in the province by
2014.7 Third, while facing a continuing refusal by the state to implement
a Constitutional Court order to make antiretroviral available, the
Treatment Action Campaign (TAC) in 2002 began a series of marches
and civil disobedience campaigns against the state.® The movement only
suspended its protest action in 2003 when the state initiated steps to
operationalise a nationwide treatment plan, which until today, it is still in
operation. These cases indicate that social protests have implication in
terms of bringing satisfying human needs. It is against this backdrop that
the discussion assesses why similar protest has not been directed at
hunger, given that millions are chronically hungry.

3 Protesting for food

Protesting for food or food protest (as it is commonly called) is a
spontaneous reaction to hunger.g It may also be defined as an event of
mob violence or unrest relating to food.'® In addition, it could be
interpreted as the struggle between the hungry population and
government over food.!'!' To this end, the paper will define food protest
as individuals confronting the state to provide them with (subsidised or
free) food. These contentions often take the form of food looting,
parading effigies, burning tyres and singing.12 In order to attract popular
support and media attention, these rebellious acts are usually located in
common public places, such as busy streets, market places, government
departments and the office of the president.'> This rebellion of the poor
can be considered as defensive conducts, used by citizens to enforce

5  SA History “Western Cape 2012 farm workers’ strike” http://www.sa
history.org.za/article/western-cape-farm-workers-strike-2012-2013 (last ac-
cessed 2020-04-20).

6  Provincial Act No. 6 of 2007.

7 Abahlali Basemjondolo Movement SA and Another v Premier of Kwazulu-Natal
And Others (1874/08) [2009] zakzhc 1; 2009 (3) SA 245 (d).

8  Friedman & Mottiar “A rewarding engagement? The treatment action
campaign and the politics of hiv/aids” (2005) 33(4) Politics & Society 533.

9  Erdkamp ‘“A starving mob has no respect” urban markets and food riots in
the roman world, 100BC-400 AD” (1971) 50 Past and Present 77.

10 Bohstedt Riots and community politics in England and Wales, 1790-1810
(1983) 57.

11 Schneider We are hungry! A summary report of food riots, government
responses, and states of democracy in 2008 (2008) 12.

12 Bohstedt Crowd actions in Britain and France from the middle ages to the
modern world (2015) 103.

13 Patel International encyclopedia of revolution & protest (2009) 7.
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their constitutionally guaranteed rights, which they consider as being
denied by their government.

The next section sets out the factors which might enable or hinder
food protest in South Africa by drawing inspiration from other countries.
It is divided into two parts, section provides a mapping of the material
factors and while section B discusses the procedural factors which could
induce or limit the upsurge of food protest. It must be stated that factors
set out below are not exhaustive, considering that some individuals could
utilise an unrelated (food) protest to press for their right to food.

3 1 Material factors

Material factors constitute those circumstances or events that can the
foundation for citizens” discontent. Such factors include food shortage,
lack of access to social security, poor food rations and poor
socioeconomic condition. The discussion takes a brief look at how these
factors triggered food protest and whether such factors are prevalent in
South Africa.

311 Food shortage

Food shortage may refer to scarcity (persistent lack) of food. A lack of
access to food, due to cut in crop yields or inability to meet demands for
sufficient quantity is a recipe for food protest. This assertion is
underpinned by the 1789 French revolution, which was inflamed by a
“disastrous harvest and famine”.!# During the course of the protest, the
food poor attacked traders, shopkeepers, and farmers as a means of
pressuring them to reduce the prices of their foodstuffs. This approach in
the words of Charles Tilly is termed taxation populaire i.e. a circumstance
where the actors in the food supply chain are forced to pay “popular tax”
by incurring a loss or forgoing a profit due to the price ceiling imposed
by the protesters.15

Equally, British India experienced a sequence of famine from
1860-1877 which caused loss of lives.!® The resultant high mortality rate
created political discontent which generated into full brown food protest
in India in 1880. To end the hunger and restore peace, the British officials
in 1880 formed the Indian Famine Commission to find short, medium
and long-term relief to the hunger situation in the Raj, which led to the
adoption of the 1883 Famine Code.'” The Indian Famine Code was one
of the earliest hunger interventions.'® The Code identifies three phases

14 Rudé The crowd in history (1964) 18.

15 Tilly “The food riot as a form of political conflict in France” (1971) 2(1) J of
Interdisciplinary History 23.

16 Bbrennan “The development of the Indian famine codes personalities,
politics, and policies” Springer 91.

17 Bowbrick “The causes of famine: a refutation of professor Sen's
theory” (1986) 11(2) Food Policy 105.

18 Waal “Social contract and deterring famine: first thoughts” (1996) 20(3)
Disasters 194.
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of food insecurity: famine, scarcity, and near-scarcity.'? “Famine” was

defined as the increase in the prices of food to above 140 percent,
widespread mortality, and the movement of people in search of food.20
“Scarcity” was perceived as large populations in distress due to three
successive years of crop failure, crop yields of one-third or one-half
normal.?! By presenting an early warning system to detect and respond
to food shortagzes, this famine code was one of the first attempts to
predict famine. 2 The Famine Commission also set out in the Famine
Code that artisans and agricultural labourers’ loss of wages from lack of
employment were principal causes of food shortages and price spikes.
The Famine Code further relied on open-ended public works in order to
apply a strategy creating jobs for these sections of the population.23 In
independent India, the Famine Code has been updated and renamed as
the Bombay Scarcity Manual. Famine or shortage of food is therefore an
important trigger of food protest. Unlike these cases, the availability of
food in the South African market could be argued as preventing the rise
of food protest in the country.

312 Liberation and redistribution: Social grants in South Africa

Before and during the early 20th century, while some states (New
Zealand and Australia) institutionalised some form of social assistance,
which provided financial or direct food supply to children whose parents
or caregivers were unemployed, others did not.’* The burden of
providing food for children, in some instances, rested squarely on the
aged, disabled and single or widowhood mothers, some of whom found
it difficult to provide for their households. A price hike in food therefore
worsened their already difficult economic condition and spurs discontent
among the already cash strapped households. Three of such food
protests occurred in 1917 in New York, 1918 in Barcelona and 1924 in
Toronto.?”

Similarly, in the last century, rising food prices without concomitant
social welfare sparked food protest in several African countries such as
Senegal in November 2007, Morocco in September 2007, Mauritania in
November 2007, Madagascar in May 2008, Guinea Conakry between

19 Mayer “Coping with famine” (1974) 53(1) Foreign Affairs 98.

20 Stone Canal irrigation in British India. perspectives on technological change in
a peasant economy (1984) 217.

21 Passmore “Famine in india an historical survey” (1951) 258 (6677) The
Lancet 303.

22 Sen The balance between industry and agriculture in economic
development (1988) 105.

23 Kalpagam “Colonial governmentality and the ‘economy” (2000) 29(3)
Economy and Society 418.

24 New Zealand established social security as early as 1898. Mcclure
A civilised community: a history of social security in New Zealand 1898-1998
(2013) 1.

25 For a detailed discussion of these protests, see Frank “Housewives,
socialists, and the politics of food: the 1917 New York cost-of-living
protests” (1985) 11(2) Feminist Studies 258.
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January and February 2007, Céte d’lvoire in March 2008, Cameroon in
Februggy 2008, Burkina Faso in February 2008 and Algeria January
2011,

In sharp contrast to the norm of the 20th century New York, Barcelona
and Toronto, as well as above African countries, South Africa has a range
of social assistance programme, which arguably prevents citizens from
taking to the streets in search of food protest. It is important to indicate
that the various forms of grants (namely old age, war veterans, grant in
aid, child support, care dependency, foster care and disability grants)
serve as a means of acquiring some quantity of food and have therefore
kept beneficiaries and their dependents off the streets.

3 13 Politics of the pantry: Food rations

In the course of the World War 11, there was food protest during the
German military occupation of northern France.?” This particular protest
erupted because of the perceived injustices in the allocation of rations,
and/or the inadequacy of the allotted food rations. These protests
occasionally involved large crowds, ranging from dozens to hundreds of
women (and often accompanied by their children) from the immediate
village, neighbourhood, or community, who gathered in front of the
mayor’s office (locally responsible for the distribution and rationing
system). 28 General ly, the demonstrators were (in a limited way)
successful, obtaining redress in the form of a temporary soup kitchen or
an extra distribution of food. Thus, where a state is responsible for the
direct provision of food, and such a provision abruptly stops, the citizens
will mobilise themselves into a collective force to demand a continuation
of such practice.

Similar factor triggered protest in Venezuela in May 2016. In the case
of Venezuela, residents of Caracas were informed the state was coming
to provide chicken meat and queues were formed. When two trucks
finally arrived, national security guardsmen instructed the trucks to drive
to another town, which instantly sparked anger and mass protest for
food.?? However, in democratic South Africa, the government does not
directly provide food, but rather indirectly provides rations in the form of

26 In the case of Morocco, the government was forced to cancel a 30 percent
hike in price of bread. Sneyd, Legwegoh & Frazer “Food riots: media
perspectives on the causes of food protest in Africa” (2013) Food Security 6.

27 Taylor Between resistance and collaboration: popular protest in northern
France, 1940-45 (2000) 73.

28 Steinert Food and conflict in Europe in the age of the two world wars (2006)
266.

29 Felicien, Schiavoni & Romero “The politics of food in Venezuela”
(2018) Monthly Review 15.
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grants and zero-taxation on some food items, which has arguably
hindered the protest on grounds of unjust allocation of food.>®

314 Hunger Pangs and failure to thrive

It is important to indicate here, that hunger does not always lead to food
protest (with South Africa being a case in point).’! To some journalists
and political scientists new to the field of starvation, food protest is
triggered by the hungriest people. This assertion, however, seems to lack
proof. To the contrary, extreme hunger appears to weaken the hungry
and starved.’? The non-involvement of the chronically hungry in the
2008 food protests in Haiti underscores this assertion. The centre of the
protests was in the city of Les Cayes.33 Protesters started by looting food
markets as well as trucks of grain.’* Ironically, in the course of this
protest, one of the capital’s largest slums, Cité Soleil, remained
uninterested.>® One resident when asked about the community’s lack of
interest explained that “[m]any people just don't have the energy to take
to the streets™° Yet, in responding to the pressure from the masses
through a televised address to the nation, President Rene Préval
announced an emergency plan to reduce the price of food by intimating
that the “international aid money would be used to subsidise the price of
rice and that the private sector had agreed to reduce the cost of each bag
by $3 [15 p(—:‘rcent]”.37 The Haitian example demonstrates that hunger
can weaken people’s physical and mental ability to resist unfair
treatment and agitate for reform.

The chronically hungry alone, as shown in the case of Haiti, lacks the
energy to mobilise and embark on food protest. In cases where food

30 South Africa has zero-taxation on some foodstuffs, namely, lentils, frozen or
fresh vegetables and fruits, eggs (from hens), edible legumes and pulses,
dried mealies, dried beans, cooking oil (excluding olive oil), canned or
tinned pilchards, samp, rice, milk, maize meal, brown bread, and brown
bread flour. Yet, these foodstuffs lose their zero-taxation status once they
are sold as part of meal, refreshment or prepared further for sale.
Therefore, processed fruit or vegetables attract the standard vat rate of
14%. Mzizi “Did you know: only these 14 foodstuffs are zero-rate
accounting and tax club” (2014) www.accountingandtaxclub.co.za (last
accessed 2020-04-20).

31 Auyero & Moran “The dynamics of collective violence: dissecting food riots
in contemporary Argentina” (2007) 85(3) Social Forces 1346.

32 Holt-Gimenez & Patel Food rebellions: crisis and the hunger for justice (2012)
5.

33  Collier “The politics of hunger-how illusion and greed fan the food crisis”
(2008) 87 Foreign Affairs 67.

34 The peacekeepers were perceived as foreign invaders.

35 Al Jazeera “Morocco rolls back bread price hike: violent protests force
government to withdraw 30 per cent hike in bread prices” (2007) https://
www.aljazeera.com/news/africa/2007/09/200852514458769269.html  (last
accessed 2020-04-20).

36 Brown “The great food crisis of 2011~ (2011) 10 Foreign Policy 5.

37 Al Jazeera “Haiti Senators vote to remove PM” https://www.aljazeera.com/
news/americas/2008/04/2008614233825448819.html last accessed 2020-
04-20).
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protest has been successful like in Egypt, a broad range of actors
(students, lecturers, lawyers and NGOs) come together to confront the
government on food-related issues. However, since some of the food
poor lack the ability to protest, the chronically hungry are demobilised.
This perhaps explains the reason why some of the people confronted
with chronic hunger have not embarked on food protest in South Africa.

3 2 Procedural factors

Procedural factors refer to the actors who galvanise or incite (food)
protest, including political representatives, the media, civil society
organisations (CSOs), the courts and charismatic leaders.

321 (Two faces of) CSOs

The 2007 Egypt food protest was triggered not by spontaneous urban
protesters, but by existing labour movements and non- governmental
organisations (including students and organised associations).’® These
networks collectively acted to counter excessive price hikes in bread.?’
In this case, when the workers from Mahalla factory complained of
inadequate access to bread as a result of its high price, the Cairene
opposition movements readily partnered with them to trigger a strike.
The protest achieved national prominence when dozens of students and
faculty members from Cairo and Helwan Universities joined the strike in
solidarity. Members of the Bar Association who joined the protest
chanted ‘The strike is legitimate against poverty and starvation’, and
spent several hours providing free legal services to arrested protesters

In light of the gravity of the situation, Egypt’s neoliberal prime minister,
in just two days rushed to Mahalla to cut a deal for wage increases and
renewed food subsidies. Between 2007 and 2008, the government
increased its food and fuel subsidies by more than 20 percent.*! This
improvement, in many ways could be interpreted as a tactical victory for
social protest.

The Indian experience is also uniquely relevant for this section as it
represents a typical role of right to food movement in triggering food
protest. On the morning of 16 September 2007, whiles the leaders of the
Communist Party of India were educating the Radhamohanpur villagers
in West Bengal on the negative effects of the Indo-US nuclear agreement,
the villagers spontaneous y requested the party leaders to provide food
grains instead.* 2 This incident intensified when a CSO, termed the Rights

38 Bienen & Gersovitz “Consumer subsidy cuts, violence, and political
stability” (1986) 19(1) Comparative Politics 25.

39 Beinin The journey to Tahir: revolution, protest, and social change in Eqypt
(2012) 92.

40 Wimmen & Al-Zubaidi Democratic transition in the Middle East: unmaking
power (2013) 109.

41 Harrigan & El-Said Economic liberalisation, social capital and Islamic welfare
provision (2009) 83.

42 Birchfield & Corsi “Between starvation and globalization: realizing the right
to food in India” (2009) 31 MJIL 691.
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to Food Campaign (RFC) took to the streets to oppose the rising inflation
of food.*> The RFC was particularly active in this light, especially by given
a particular form and visibility to high food prices, which have historically
been a political issue in India.** As a short-term response, the state
government suspended the operations of 113 grain dealers who were
accused by the demonstrators as inflating grain prices.45

Akin to West Bengal, Madhya Pradesh also had its share of social
movement activism around the right to food as well as activating
accountability for chronic hunger.*® Here, right to food movements tied
increasing food prices to a range of other issues such as declining access
to local food sources and rising cost of living. With malnutrition being an
acute issue, the national media on several occasions was used as a
platform to draw political representatives’ attention to the prevalent
malnourishment. The West Bengal riot was rooted in the price difference
between market and subsidised grains. In early 2012, prices of wheat
(which previously were lower in the market) increased due to inflation,
the villagers turned to the state’s subsidised wheat. The people, however,
became discontent when owners of ration shops alleged that the wheat
were unavailable, because of central government’s imposition of quotas.
Mobilised and led by RFC activists, the villagers protested by accusing
ration shop owners of corruption and demanded that they replenish the
supplies they had diverted to the open market. The central government
responded in a form of a reduction in the price of rice allocated through
Public Distribution System (PDS) as well as providing larger allocations of
subsidised wheat.

After the protest, the RTC launched a campaign demanding the
adoption of a comprehensive food security policy. This campaign did not
only gain national prominence, but attracted the attention and support
of hundreds of grassroots social movements.*” The central government’s
policy response was significant: it finally adopted the 2013 National Food
Security Act (also termed Right to Food Act).*® The major aim of the Act
is on the one hand, to convert into legal entitlements existing food

43 Niehaus & Sukhtankar “The marginal rate of corruption in public programs:
evidence from India” (2013) 104 JPE 54.

44 Rah, Gard, Naidu, Agrawal, Pandey & Aguayo “Reaching the poor with
adequately iodized salt through the supplementary nutrition programme
and midday meal scheme in Madhya Pradesh, India” (2013) 91(7) BWHO
540.

45 Singh, Park & Dercon “School meals as a safety net: an evaluation of the
midday meal scheme in India” (2014) 62(2) EDCC 275.

46 Bhagwan, Rani & Joshi “National food security act, 2013: retrospect and
prospect” (2014) 4(6) ACADEMICIA 171.

47 Hossain, Brito, Jahan, Joshi, Nyamu-Musembi, Patnaik, Sambo, Shankland,
Scott-Villiers ““Them belly full (but we hungry)’: food rights struggles in
Bangladesh, India, Kenya and Mozambique” Synthesis report from DFID-
ESRC research project “Food riots and food rights” (2014) Brighton 21.

48 DDFPD “National Food Security Act 2013” http://dfpd.nic.in/nfsa-act.htm
(last accessed 2020-04-20).
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security programmes, and on the other, provide subsidised grain to
around two-thirds of the country’s 1.2 billion population.*’

The striking feature of the Act are its Midday Meal Scheme (MMS), the
Integrated Child Development Services scheme (ICDS) and the PDS. The
MMS is a state-run school meal programme designed to enhance the
nutritional values of children by supplying free lunches on working days
for pupils in lower and upper primary classes in various schools. O The
programme provides “adeguate nutritious food” to 120,000,000 children
in over 1,265,000 schools.”! The ICDS on the other hand is a government
welfare scheme, which aims at fighting malnutrition bg/ providing food to
children less than 6 years of age and their mothers.”? The programme
seeks to provide nutritional food to mothers of young children, reduce
instances of mortality, and raise the health and nutritional level of poor
Indian children below 6 years of age.>® Established by the Ministry of
Consumer Affairs, Food, and Public Distribution, the PDS distributes
subsidised food and non-food items to the impoverished.54 The most
basic of these commodities are staple food grains which includes rice,
sugar, wheat, as well as kerosene (through a network of ration shops or
fair price shops established across the country). Whereas the PDS
reaches approximately two-thirds of the population (50 percent in urban
areas and 75 percent in rural areas), the MMS and ICDSS are universal in
nature.>® The Right to Food Act equally recognises maternity
entitlements.>° Consequently, pregnant women, lactating mothers and
certain group of children are eligible for free daily meals.®” Therefore, 50
percent of the urban population and 75 percent of the rural population
are entitled to 5 kilograms for three years at US$4.5 (R66), USS 3.0 (R44),
USS$1.5 (R22) per kg of rice, wheat and millet, respectively.®® It was in
this light that Dréze affirmed that the Act

49 Pradhan “Fiscal sustainability of India’s National Food Security Act
20137 (2015) 9(2) Margin 133.

50 Ali & Akbar “Understanding students’ preferences on school mid-day meal
menu in India” (2015) 117(2) BE] 805.

51  Hrivastava, Shrivastava & Ramasamy “The mid-day meal scheme: a holistic
initiative to augment the nutritional and educational status of the
children” (2014) 28(1) JMS 38.

52 Anand, Rahi, Sharma & Ingle “Issues in prevention of iron deficiency
anaemia in India” (2014) 30(7) nutrition 764.

53 Jain “India’s struggle against malnutrition- is the ICDS program the
answer?” (2015) 67 World Development 72.

54 Kishore & Chakrabarti “Is more inclusive more effective? The ‘new style’
public distribution system in india” (2015) 55 Food Policy 117.

55 Khera “Mid-day meals: looking ahead” (2013) 48(32) EPW 12.

56 Hossain “Building responsible social protection in South Asia India’s food
security act as a new direction” 2014 34(2) SAR 133.

57 Babu, Gajanan & Sanyal Food security, poverty and nutrition policy analysis:
statistical methods and applications (2014) 7.

58 Jayaraman & Simroth “The impact of school lunches on primary school
enrolment: evidence from India’s midday meal scheme” (2015) 117(4) SJE
1176.
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“is a form of investment in human capital. It will bring some security in
people’s lives and make it easier for them to meet their basic needs, protect
their health, educate their children, and take risks.”>’

In sharp contrast to South Africa’s current special needs based system of
social grants, one distinguishing feature of the 2013 Act worth citing is its
universal approach to food distribution. The focus of the Indian Act
(unlike the 2004 South African Social Security Agency Act) is to address
the hunger needs of more than 194 million food poor Indians by
providing rice, wheat and coarse grains to each individual at subsidised
rates.® The adoption of similar Act in South Africa would undoubtedly
go a long way in addressing the food needs of millions in the country.

The success of local leaders in mobilising the food poor may be linked
to their networks with the state and national level actors, which also
offered the organisation access to media networks, new repertoires of
action (including public hearings), mobilising strategies and new sources
of information, which enabled the organisation to punch above its
weight. Though lack of nutrition was the main trigger of the protests,
political opportunities (rarely predictable) created new spaces for public
action.®! Hundreds of such grassroots groups at the national level
provided support and legitimacy to the Right to Food campaign thereby
enabling it to press for a comprehensive right to food policy, in the form
of the National Food Security Act, which guarantees a range of
entitlements to food through government led programmes.®

It must be noted that whilst the passage of legislation does not
guarantee an automatic eradication of chronic hunger, it has at least
moved one step towards the robust food politics, and citizens could
invoke the provisions to justify any future legal suit for violation of their
right to food. The achievement of this feat by the campaign was partlg
made possible in light of its simultaneous and constructive stance.®
Whiles the NFSA has opened up new possibilities in the fight against the
eradication of chronic hunger, the country is still a long way from
addressing structural inequities (including restrictions on access to
natural resources, gender relations, land and agrarian crisis, which are
mainly responsible for people’s impoverishment.®* This development
creates the impression that the Food Act was merely to contain popular

59 Dreze “The food security debate in India” https://www.world hunger.org/
the-food-security-debate-in-india-opinion/ (last accessed 2020-04-20).

60 FAO, IFAD & WFP Meeting the 2015 international hunger targets: taking stock
of uneven progress (2015) 46.

61 Kotwal & Power “Eating words: a discourse historical analysis of the public
debate over India’s 2013 National Food Security Act” 23(3) (2015) On the

Horizon 174.

62 Lang & Heasman Food wars: the global battle for mouths, minds and markets
(2015) 61.

63 Kaur “Food security in India-some issues and challenges” (2014)4(11)
EIJMMS 14.

64 Manhas & Dogra “Awareness among Anganwadi workers and the prospect
of child health and nutrition: a study in integrated child development
services (ICDS)” (2012) 14(2) Jammu & Kashmir 172.
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discontent rather than ameliorate universal food distress.®® The Indian
experience indicates that to varying degrees, citizens place
accountability for hunger squarely at the doorstep of the government;
and public authorities, at least rhetorically, acknowledge this
obligation.®® The institutionalisation of such accountability ultimately
occ%r7red through the entry into force of the 2013 National Food Security
Act.

South Africa, unlike India, lacks effective right to food movements or
non-governmental organisation (NGO) which advocates for the right of
the food poor. In South Africa, there is arguably no clear-cut social
movement or NGO, which advocate or represents the interest of the
chronically hungry in South Africa. This factor has limited the prospect of
the community of the food poor to mobilise and protest for adequate
food in South Africa. It is therefore important that the few CSOs with right
to food related mandated (Oxfam, Ekurhuleni Environmental
Organisation, Studies in Poverty and Inequality Institute) engage in more
active engagement with the government to advance the rights of the
constituency they seek to represent.

322 Wave propagation and protest

The media in Kenya played a critical role in disseminating information
and raising awareness on the impact of rising prices of food on the poor
in both rural and urban centres. The country suffered from an annual rate
of food price inflation as high as 27 percent in 2008, because of poor
harvests nationally and rising food prices globally. This, and perceived
lack of government intervention, triggered food riots nationwide, the
most memorable and visible being the Unga Revolution in 2008.

When food prices shot up yet again at the beginning of March 2008,
members of the Bunge la Mwananchi, (the ordinary people’s parliament’)
used the electronic and print media as a tactic to agitate loudly about the
rising cost of living, especially food prices. Among the numerous
messages advanced by the agitators was that government policies
encouraged larger producers of maize, Kenya’s staple food to be
exported rather than sold locally for higher profits. It is however not clear
whether this argument had merits since Kenya, by 2008 relied heavily on
imports from Uganda, Tanzania and beyond for maize in light of its poor
local harvest. Nonetheless, the media gave wide coverage to the weekly
outdoor debates and campaigns of activist leaders in low-income
neighbourhoods. On 31 May 2008, similar campaigns by Bunge la
Mwananchi in Nairobi and other city centres attracted local residents and

65 Khera Global economic cooperation (2016) 73.

66 Niehaus & Sukhtankar “The marginal rate of corruption in public programs:
evidence from India” (2013) 104 PubEc 52.

67 National Food Security Ordinance, No. 7 of 2013, 5 July 2013.
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sparked protest when television and radio stations (such as the Citizen,
NTV, Kiss FM, and Radio Jambo) broadcasted widely their campaign.®®

Like in Kenya, the media in South Africa function in an environment
where the press is guaranteed the freedom of expression and free from
government manipulation. The media has, to some extent, attempted to
draw the publics’ attention to the discontent or protest action of a group
seeking to oppose certain measures, which might affect their jobs. An
example of such coverage is found in BusinessDay, which covered the
demonstration of poultry workers belonging to the Food and Allied
Workers Union (FAWU) who protested against imports of frozen
chicken.®? Unfortunately, this demonstration does not meet the
threshold of food protest for three reasons: first, the demand did not
address the question of lack of food or high food prices; second, it was
not directed against the government but the European Union to cease
dumping chicken in the country; third, it was composed of only
members of FAWU and therefore lacked popular support. The Sunday
Times published an article, which details how South Africans are being
driven into debt because of spiralling food plrices.7O Since this article
shifted its focus to unhygienic food rather than emphasis on rising food
prices and how this can be addressed, it merely argued that escalating
food costs affects diets and the health of consumers’, it could not serve
as the rallying point around which the food poor could mobilise. Finally,
the Citizen’s story of Tshwane University of Technology (TUT) students
demonstrating against the selling of unhealthy food in February 2017 was
significant. The memorandum of grievances to campus management
alleged that the food is “crappy” and “doesn’t even look appetising”.71
Although this food related protests were reported by these newspapers,
they were not widely broadcasted by the media (specifically TV and radio
stations) to transform the local protest into a national (large-scale) food
protest.

323 Courts and hunger: the hollow hope

With the entry into force of a new Constitution in 2010, the right to be
free from hunger, and to have adequate food of acceptable quality’ was
for the first time guaranteed to all Kenyans. With the failure of the state
to fulfill this obligation, the Consumer Federation of Kenya (COFEK) in
2011 filed a legal case against the government for failing to reduce high
food prices and looming food shortage. When the court ruled that the

68 Downing Radical media: rebellious communication and social movements
(2001) 45.

69 M Allix “FAWU workers protest against chicken dumping” businessday
https://lwww.businesslive.co.za/bd/business-and-economy/201 6-11-25-fawu-
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accessed 2020-04-20).

70 Govender “Spiraling food prices driving south Africans into debt” https:/
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debt/ (last accessed 2020-04-20).

71  African News Agency “TUT students protest against ‘unhealthy’ campus
food” (15 February 2017) The Citizen.
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rising cost of food is not the fault of the state and therefore dismissed the
application), urban slum dwellers in the capital, Nairobi, felt a mix of
outrage and despair, and therefore thronged the streets calling for lower
food prices.”? The state, in an attempt to calm the situation, lifted the
50 per cent import tax on all grain imports, which subsequently reduced
the price of food.”” In order to avoid a relapse of similar protest, the
government instituted (with the assistance of donors) a hunger safety
nets programme (in the form of conditional cash transfers) for those
living with HIV/AIDS, orphaned and vulnerable children, and the
elderly.”* Besides having a limited coverage (as it excludes other groups
such as the disabled, refugees and the unemployed), the heavy
dependence of the programme on donors raises serious concern over its
sustainability.”® It is important to indicate that the acceptance of the case
by the court in this case served as an eye-opener for the poor, most of
who were not aware of their constitutional right to food. Courts therefore
have an essential role to play in the interpretation of the right to food to
citizens through litigation.

In contrast to Kenya where the right to food was only introduced in the
2010 Constitution, there has not been a single case brought before the
South African Constitutional Court or other courts seeking for
enforcement of the right to food since the entry into force of the 1996
Constitution. The series of cases which have been brought before the
lower courts dealt mainly with social grants or land related issues, but not
similar to the COFEK case which called on the court to intervene in high
food prices The lack of legal case in South African on the right to food has
limited dissemination of information on this right, and perhaps,
prevented the rise of food protest. However, as discussed above
(specifically in the Abahlali Basemjondolo Movement SA and TAC cases),
some successful protest action in the country has been linked to
litigation.

324 Empowerment and dependency: the leadership factor

The Mozambique food protest suggests that the involvement of
charismatic leaders in society in the fight against hunger can equally
trigger food protest. In 2010, after the state’s announcement of price
hikes in state-regulated goods such as bread and rice,”® rap musicians
openly satirised government officials as out of touch with the hardships

72 Verpoorten, Arora, Stoop & Swinnen “Self-reported food insecurity in Africa
during the food price crisis” (2013) 39 Food Policy 60.

73 De Janvry & Sadoulet The global food crisis: identification of the vulnerable
and policy responses (2008) 13.

74  Schiffman “Hunger, food security, and the African land grab” (2013) 27(03)
EIA 239.

75 lvanic, Martin & Zaman “Estimating the short-run poverty impacts of the
2010-11 surge in food prices” (2012) 40(11) World Development 3.

76 Bertelsen “Effervescence and ephemerality: popular urban uprisings in
Mozambique” (2016) 81(1) Ethnos 29.
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of the people, and thus, called for the advent of “people power”.”” Voices
of dissent began to flood online social networks and heard across the
previously pro-government news media. According to one protester, the
collective action “was for the government to relax the prices, because it’s
the prices that are Killing here in Mozambique. It’s the chapa, the rice, the
charcoal. Basic things that are very expensive.”’8 Although the
government initially tried to suppress them, it eventually made
concessions, which ended the protest. The state did not only extend
subsidies to bakers, but also reduced customs duties on the import of
sugar and third grade rice, expanded the District Development Fund to
the urban districts, and announced the introduction of a “basic basket”
of subsidised goods.””

The Brazilian experience also provides a useful lesson for
understanding the role of charismatic leaders in triggering food protest.
The key actor to consider in this context is the 1950s contributions made
by the Brazilian geographer, sociologist and physician Josué de Castro.5°
He avowed the fight against hunger requires better food distribution and
that the state should adopt adequate measures towards equitable
distribution of wealth.®! Following his death, the military regime in 1964
adopted a series of repressive measures to silence his adherents who
advocated for adequate food for the poor.8? Nonetheless, social protest
did emerge. In the late 1970s, in light of the food price hikes which
affected millions of Brazilians, his followers’ mobilised workers and
housewives to resist rising prices. In view of the indifference of the
military regime to tackle the price hikes, approximately 1.3 million
signatures were collected and a large protest was staged to coerce the
government to act.®> Whiles the protesters were not specifically
successful in their demand; the collective action laid the foundation for
the launch of fundamental food security policies and programs. Two of
such programs were the Fome Zero (Zero Hunger) and the Bolsa Familia
programmes which many policy makers have hailed as ‘magic bullets’
for rapidly reducing chronic and absolute poverty.

The Fome Zero aims to ensure attendance at schools by fostering joint
responsibility between the government and families, thereby specifically

77 Bumich “Politics after the time of hunger in Mozambique: a critique of neo-
patrimonial interpretation of African elites” (2008) 34(1) JSAS 112.

78 Cunguara “An exposition of development failures in Mozambique” (2012)
39(131) ROAPE 167.

79 Walton & Seddon Free markets and food riots: the politics of global
adjustment (2008) 24.

80 Kesavan & Iyer “MS Swaminathan: a journey from the frontiers of life
sciences to the state of a ‘zero hunger’ world” (2014) 107(12) Current
Science 2037.

81 Wittman & Blesh “Food sovereignty and fome zero: connecting public food
procurement programmes to sustainable rural development in
Brazil” (2015) JAC 97.

82 Hall “Brazil's bolsa familia: a double edged sword?” (2008) 39(5)
Development and Change 799.

83 Menezes The fome zero (zero hunger) program: The Brazilian experience 250.
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placing the onus on parents to educate their children. Besides being
regarded as a break away from clientelism, the Fome Zero “has been
heralded as an alternative to more traditional, paternalistic approaches
to social assistance and has helped counter cr1t1c1sms of [conditional cash
transfer] programmes as handouts”. 84 However, irrespective of its
enormous potential for addressing the chronic hunger situation, the
Fome Zero was riddled with several constraints only a few months into
Lula da Silva’s administration.®® First, there was no overall co-ordination,
leading to independent operationlisation of each of the sub-projects (with
separate banking arrangements, beneficiary selection methods,
administrative structures and reporting procedures) 86 This lack of
coherence resulted in duplication and high implementation costs of the
project.3” There were in addition widespread allegations of political
manipulation in the selection of recipients, harking back to the 1990s
during the cesta basica food distribution scheme. In light of the
constraints, a group of beneficiaries took to the streets and bemoaned
the failure of the project in addressing chronic hunger and poverty. It was
against this backdrop that in October 2003, the government consolidated
the four separate sub-projects under the new brand Bolsa Familia (Family
Grant) which arguably remains the largest conditional cash transfer
globally

Although Bolsa Familia has had a noticeable impact of decreasing
school dropouts and improved the share of total household budget spent
on food, it enforces the stigma that all beneficiaries are poor. Thus, given
that the cash assistance does not cater for individuals but only poor
families (if they fulfill certain conditions), president Lula da Silva in 2004
signed into law the basic income bill, titled Law of Citizen’s Basic Income
(LCB) which ‘guarantees the right of all Brazilians, regardless of their
socioeconomic status, to receive an annual cash transfer.’8® Since then
the LCB has been implemented through the Bolsa Familia program. %1In
sharp contrast to the LCB, South Africa’s social security system only
addresses the special needs of a specific group and therefore limited to
those who are unable to work due to ill health, disability or age (children
and the aged). It is imperative to note that opinion leader in South Africa
have not demonstrated a strong commitment to improve the plight of the
food poor, although there are many chronically hungry people across the
country. For example, whereas the famous activist and film director
Zackie Achmat represents the rights of people living with HIV and AIDS,

84 Rawlings “A new approach to social assistance: Latin America’s experience
with conditional cash transfer programs” (2005) 2(3) ISSR 139.

85 Kesavan & Swaminathan “2014 international year of family farming: a
boost to evergreen revolution” (2014) 107(12) Current Science 1974.

86 Gas (Ministry of Mines and Energy), Cartao Alimentao (Fome Zero), Bolsa
Alimentacao (Ministry of Health) and Bolsa Escola (Ministry of Education).

87  Ansell & Mitchell “Models of clientelism and policy change: the case of
conditional cash transfer programmes in Mexico and Brazil” (2011) 30(3)
BLAR 303.

88 Suplicy “Citizen’s basic income” (March 2007) LAPSR 2.

89 10.835/2004.
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former University of the Witwatersrand SRC president Mcebo Dlamini for
the #FeesMustFall movement and, Archbishop Desmond for the gay
community, the food poor lack such voices. The lack of such leadership
has played a role in relegating the needs of the chronically hungry to the
background.

325 Political parties’ wrongs and food poors’ rights

Political parites play a key role in the mobilisation and agitation for
adequate food for citizens. The food protest in Barcelona, the food
market boycott in Toronto and the protests in northern France were led
by Radical Republican Party, the Jewish Communist Movement and the
French Communist Party respectively‘90 Also in April 2010, the main
opposition party in India, Bharatiya Janata Party led a mass protest
across New Delhi demanding the Conggress-led government reduce
(rising prices of) grains, sugar and lentils.”!

In stark contrast to the above protests, opposition parties in South
Africa (such as the Congress of the People, Economic Freedom Fighters
(EFF) and Democratic Alliance (DA)) have arguably been immune to the
plight of the food poor. The few instances that these parties have
attempted to advance the right to food may be linked to three specific
cases. First, is the EFF’s call for broad nationalisation and expropriation
of land without compensation. This theme has since 2013 gained
considerable political attention leading to parliament’s approval of the
land expropriation Bill in May 2016.7% The Bill, which sets out the
requirement for the government to lay claim to land for public interest or
purpose, has attracted criticisms from economists that the untimely
redistribution of land (especially as the country is emerging from a major
drought) could lead to low rate of food production (similar to farm
seizures in neighbouring Zimbabwe).?> Second, is the political parties’
criticism of Bathabile Dlamini (then minister for social development) for
stating that an amount of R753 (approx. $65) social grant was sufficient
to provide for an entire household the whole month.”* The parties failed
not only to take this debate further, but by mobilising affected individuals
to demand for more grants. Third, is the DA march to the Department of

90 Bohstedt Crowd actions in Britain and France from the middle ages to the
modern world (2015) 101.

91 Majumdar “India’s opposition leads price hike protest” China Daily (22 April
2010).

92 GovSA “Expropriation Bill” http://www.gov.za/sites/www.gov.za/files/b4-
2015_150213_edited.pdf (last accessed 2020-04-20).

93 Stoddard, Macharia & Roche “Zuma's radical transformation: South Africa
will allow expropriation of land without compensation” https://www.fin
24.com/Economy/zuma-vows-to-fast-track-land-expropriation-without-com
pensation-20170224 (last accessed 2020-04-20).

94 Digital “DA challenges Bathabile ‘R753 is enough’ Dlamini to accept
invitation to go shopping for basics” https://www.polity.org.za/article/da-
bridget-masango-says-da-challenges-bathabile-r753-is-enough-dlamini-to-ac
cept-our-invitation-to-come-shopping-for-basics-2016-06-19  (last accessed
2020-04-20).
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Social Development in Tshwane in the hopes of ensuring social grants are
paid to beneficiaries after 1 April 2017. 5 Although this march, may to
some extent be perceived as food protest (given that some beneficiaries
rely on social grants to access food), it could not be clearly classified as
food protest since it was not directly targeted at either food prices or lack
of access to food. The likelihood of an upsurge of food protest (as a
response to the state’s failure to pay grants) was diminished when the
Constitutional Court made a landmark ruling by instructing the South
African Social Securitg Agency and Cash Paymaster Services to continue
paying social grants.”® Thus, the lack of interests of existing political
representatives or parties to trigger large-scale food protest to ensure the
poor (and not only beneficiaries of grants) is also a contributory factor
why food protest has been rare in democratic South Africa.

4 Conclusion

Citizens’ enforcement of their right to food through food protest faces
many barriers. Food protest as its name suggests reflect the struggle of
the food poor against governments to provide more food or reduce the
cost of the food basket. In order to respond to the overarching question
of “why food protest is rare in South Africa’, selected factors, which
enhanced or hindered similar protest in other countries, were examined
in other to determine whether such factors were prevalent in democratic
South Africa. These factors range from the (a) availability of food in the
market, (b) payment of social grants (though inadequate), (c) the absence
of government’s food rations, (d) the impact of extreme hunger; (e) lack
of active CSOs, (f) the negative role of the media in addressing hunger,
(@ lack of legal action around chronic hunger, (h) lack of leadership to
mobilise the chronically hungry, and (i) lack of opposition political
parties’ commitment to address chronic hunger. The paper specifically
discovered that the commitment of key actors such as political parties,
charismatic leaders, lawyers, the media, courts and social movements in
mobilising and agitating for improved access to food in other places is
missing in South Africa. The food poor therefore lack activists or leaders
who would mobilise them to confront the government to comply with its
constitutional obligation to food. In sum, in order to effectively promote
the rights of the chronically hungry (outside the courtroom), it is
important that right-to-food related NGOs, partner with an opinion leader
and mobilise the food poor as well as members of opposition political
parties, social movements, students, lawyers, lecturers, community
leaders and the food poor, to call for the inclusion of the unemployed into
existing g social grants or provide them the means to earn income
(perhaps through job creation).

95 ENCA “In pictures: da marches for social grants” https://ewn.co.za/2020/04/
09/social-grants-to-be-paid-out-earlier-in-may (last accessed 2020-04-20).

96 Nicolaides “Concourt instructs SASSA, CPS to continue paying social
grants”  https://ewn.co.za/2017/03/17/concourt-instructs-sassa-cps-to-con
tinue-paying-social-grants (last accessed 2020-04-20).
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SUMMARY

Regulation 22 of the Amended Tariff Investigations Regulations (ATR)
permits the International Trade Administration Commission (ITAC) to
submit to the Minister of Trade and Industry, a “final finding” that consists
of a recommendation to either approve or reject an application for a tariff
amendment and a Ministerial Minute or a report explaining the reasons for
ITAC’s evaluation. The Minister of Trade and Industry can then decide to
either approve or reject ITAC’s recommendation. However, Regulation 22
of the ATR does not avail the affected parties any notice of the nature and
purpose of this “proposed administrative action” nor a “reasonable
opportunity to make representations” on it. Consequently, the object of
this paper is to assess whether Regulation 22 complies with the right to
“procedural fairness” in the manner contemplated by section 3 of the
Promotion of Administrative Justice Act 3 of 2000.

1 Introduction

Regulation 22 of the Amended Tariff Investigations Regulations (ATR)
permits the International Trade Administration Commission (ITAC) to
submit to the Minister of Trade and Industry, a “final finding” that
consists of a recommendation to either approve or reject an application
for a tariff amendment together with a Ministerial Minute or a report
explaining the basis of ITAC’s evaluation. The Minister of Trade and
Industry (the Minister) can either approve or reject ITAC’s
recommendation. However, Regulation 22 of the ATR does not provide
affected parties with any notice of the nature and purpose of this
“proposed administrative action” nor a “reasonable opportunity” to
comment on it. Consequently, the purpose of this paper is to assess
whether Regulation 22 complies with the right to “procedural fairness”
as espoused by section 3 of the Promotion of Administrative Justice Act
3 of 2000 (PAJA).

How to cite: Vinti ‘Regulation 22 of the Amended Tariff Investigations Regulations and the right to
“procedural fairness™ 2020 De jure Law Journal 212-228
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2 The process of ITAC in an “application” for a
tariff amendment under the ATR

A “tariff” or “customs duty is a tax on imported goods that is imposed
at the border of a country.! Customs duties serve a purpose as they can
be a source of revenue for government and they can also be used to
protect and/or promote domestic mdustry There are three types of
tariffs: first, is an “ad valorem tariff”, which is a tariff on the value of a
product and the tariff is expressed as a percentage on the value of that
product; second, a “specific duty/tariff” can also be imposed which is a
“flat tariff” that is based on the number of units of merchandise imported
and third, a “tariff rate quota”, which has features of a quota and a tariff
that specifies the importable amount of the product that may enter at one
tariff rate and any products in excess of that amount will enter at a
different rate.” Irrespective of the type of tariff imposed by a regul atory
authority, a difference exists between an “applied” and “bound” tariff.*

An “applied” tariff is the “actual” tariff imposed whereas a “bound” tariff
is the maximum tariff that a country has committed to 1mpose in its
Schedule of Concessions to the World Trade Orgamzatlon ® The Schedule
of Concessions is also known as a “tariff list” or “tariff schedule”, which
gives details of the bound tariffs imposed on each good.® The Schedules
of Concessions are part and parcel of the General Agreement on Tariffs
and Trade, 1994 (GATT) [t is common cause that South Africa is a
founding member of the World Trade Organization and has signed the
Marrakesh Agreement Establishing the World Trade Organization and its
covered agreements, including the GATT.® South Africa acceded to GATT
and this accession was promulgated in the Government Gazette.”
Parliament then endorsed the agreement through the Geneva General

1 Bhala Modern GATT law: A treatise on the law and political economy of the
General Agreement on Tariffs and trade and other World Trade Organisation
Agreements (2013) 529; Van den Bossche and Zdouc The law and policy of
the World Trade Organization (2016) 420.

2 Van den Bossche and Zdouc 425-426.

3 Bhala 529-531.

4  Bhala 531.

5  Bhala 531-533.

6  Bhala 533. The Harmonized Commodity Description and Coding System,
which operates under the auspices of the World Customs Organization,
classifies these goods.

7 See Art 11.7 of GATT, Bhala 533.

8  See International Trade Administration Commission v SCAW South Africa (Pty)

Ltd 2012 (4) SA 618 (CC) para 2; Progress Office Machines v SARS 2008 (2)
SA 13 (SCA) para 6; Association of Meat Importers v ITAC [2013] 4 All SA 253
(SCA) 108 para 10; See Brink “Progress Office Machines v South African
Revenue Services [2007] SCA 118 (RSA)” 2008 De jJure Law Journal 645;
Ndlovu “South Africa and the World Trade Organization Anti-dumping
Agreement Nineteen Years into Democracy” 2013 SAPL 296; Vinti “A
Spring without Water: The Conundrum of Anti-dumping Duties in South
African Law” 2016 PER/PEL] 16-21.
9  Progress Office Machines v SARS supra, para 5.
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Agreement on Tariffs and Trade Act 29 of 1948.! The GATT permits
Members to impose tariffs as long as they are not in excess of a
Member’s bound rate.'! In pursuance of its tariff obligations under the
GATT, South Africa has promulgated the International Trade
Administration Act 71 of 2002 (ITAA) and the Amended Tariff
Investigations Regulations (ATR).'? In this regard, the ITAA and the ATR
permit a person to apply to the ITAC for an amendment of a tariff. 131TAC
is the official statutory body established under the ITAA that is
responsible for the “administration of international trade”.!* The duties
of ITAC include investigating, evaluating and making recommendations
to the Minister on matters of international trade.'®

Within this framework, a person can apply for an increase or decrease
of a tariff as well as a rebate or drawback. In this regard, an increase in
the rate of customs duties is used for protecting domestic producers that
may be experiencing threatening import pressures to make the
necessary adjustments so that eventually, they can become
internationally competitive without any government intervention in the
form of customs duty support.16 The requested tariff increase occurs
within the confines of the difference between the “applied” tariffs and
the “bound” tariffs.'” A reduction or removal of duties is used on a case-
by case basis on resource-based inputs to lower input costs and in
instances whereby intermediate goods, consumption goods, or capital
goods are not produced domestically or unlikely to be manufactured
domestically.18 Lastly, rebate and drawbacks function as policy
instruments which seek to provide a customs duty waiver and therefore,
an availability at world competitive prices of goods that attract duties but
are not manufactured or insufficiently produced domestically as an
industrial or agricultural input for certain vital aplplications, as capital
item, or as an agricultural product for consumption.'? It is clear then, that
a tariff amendment affects three different constituents: government,
consumers and producers.20

10 Progress Office Machines v SARS supra, para 5.

11 Art II.1(b) of the GATT; See Appellate Body Report, India - Additional and
Extra-Additional Duties on Imports from the United States, WT/DS360/AB/R,
adopted on 17 November 2008, para 159.

12 GN R 652 in GG 39035 issued in terms of the International Trade
Administration Commission Act 71 of 2002 dated 31 July 2015;
International Trade Administration Commission v SCAW South Africa (Pty) Ltd
supra, para 2; International Trade Administration Commission v SA Tyre
Manufacturers Conference (738/2010) [2011] ZASCA 137 (23 September
2011) paras 4-5; Progress Office Machines v SARS supra, para 6.

13 See S 16(1)(c) read with S 26(1)(c) of the ITAA.

14  International Trade Administration Commission v SCAW South Africa (Pty) Ltd
supra, para 6.

15 See S 16 read with S 26 of ITAA; See International Trade Administration
Commission v SCAW South Africa (Pty) Ltd supra, para 6.

16 ITAC Tariff Investigations http://www.itac.org.za (accessed 2019-03-02) 3.

17 ITAC Tariff Investigations http://www.itac.org.za (accessed 2019-03-02) 3-4.

18 ITAC Tariff Investigations http://www.itac.org.za (accessed 2019-03-02) 4.

19 ITAC Tariff Investigations http://www.itac.org.za (accessed 2019-03-02) 4

20 Bhala 539.
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Il applications for a tariff amendmem must be submitted to ITAC in
writmg and in the prescribed format.?! If an application contains
“confidential” information, then “non-confidential” summaries of that
information must be submitted with that application.22 In the event that
the information cannot be summarised in a non-confidential version, a
sworn statement will be provided to that effect.>> ITAC has the final say
on claims for the “confidentiality” of the information submitted during
the investigation in a tariff amendment application.?*

It must be noted that ITAC may decline to “process” an application in
instances whereby it is “materially deficient”, for instance when the
application is not in the prescribed form or if it contains comradictory or
incorrect information.?® If the app ication is “deficient”, ITAC will notify
the relevant party and they will have to submit a corrected application”
within the time prescribed in ITAC’s deficiency etter.?% If an applicant
fails to comply in this regard, ITAC will “refer” the matter back to the
applicant.?” It is unclear what “refer” means but it goes without saying,
that the applicant can resubmit the application. However, ITAC may
accept an application that is materially deficient in instances where
“despite reasonable efforts”, the applicant was unable to obtain the
required information or has only similar information.?®

The investigation phase of an application for a tariff amendment
comprises of two stages: the “Preliminary Investigation Phase” and the
“Final Investigation Phase”. The “Preliminary Investigation Phase”
consists of ITAC’s preliminary evaluation of an application.?” In this
regard, once an application for a tariff amendment has been accepted as
properl y “completed”, ITAC will evaluate whether to “accept” or “reject”
the application.® If ITAC “accepts” an application, it must publish a
Publ 1cation/1n1t1ation Notice as provided for in Regulation 17.1 of the
ATR.?! The purpose of the Publication Notice is to notify “interested
parties” that ITAC has “accepted” an application and that the
investigation has commenced as well as providing a summary of the

21 Reg 6.1 of the ATR.

22 Reg 6.2 of the ATR.

23 Reg 3.3 of the ATR.

24 Reg 3.6 and reg 3.7 read together with s 34 of ITAA.

25 Reg 15.1 of the ATR.

26 Reg 15.3 read with reg 15.4.

27 Reg 15.5 of the ATR.

28 Reg 15.2 of the ATR. In terms of “similar information”, ITAC cannot accept,
except under “exceptional circumstances”, an application for evaluation
under reg 16 that addresses the “same or a substantially similar matter” to
that of an application which was submitted and assessed by ITAC earlier in
time under reg 16.

29 Part C: Sub-Part III of the ATR.

30 Reg 16.1 of the ATR.

31 Reg 16.2 of the ATR.
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reasons for the investigation.>? This will be substantiated by the opening
of a “Public File” on the matter that provides all the “non-confidential”
documents of the mvest1gat10n 3 1t must be noted that ITAC can “self-
initiate” an investigation such as when there is a request by government
organ.>* After the Initiation Notice, interested parties can request a non-
confidential version of the apphcatlon that has been “accepted”, which
can also be found in the Public File. It is notable that access to the
Public File is only ac%ulred through an appointment with the relevant
investigating official.”® This could open the process to obstruction. On
the other hand, if ITAC “rejects” an application, the apphcam must be
notified in writing of the decision and the reasons thereof.”

The second stage of ITAC’s investigation is termed the “Final
Invest1gat10n Phase”.”® This stage commences with interested parties
submitting “comments” on the application where they can for instance,
challenge the “confidentiality” of the submissions or that the application
is “materially deficient”.>® “Comments” made on the Publication notice
must be in writing and they can be “confidential” or “non-confidential”
and they must be submitted within the time period specified in the
Initiation Notice.?? If the comments made are “confidential”, then they
must be accompanied bz\{ a non-confidential version as prov1ded by
Regulation 3 of the ATR."' Comments that are not accompanied by a
non-confidential version or that are not properli/ indicated to be
“confidential”, will not be regarded as “confidential”.*? Interested parties
can be granted an extension period on which to comment on the
Publication Notice but such request for an extension must be submitted
in writing “normally” at least two days before the deadline in the
Publication Notice and must be properly motivated. 43 This implies that
the relevant investigating official has a discretion on whether to accept a
request for an extension within “two days” of the deadline in the
Publication Notice. If there are “deficiencies” in the comments, the
parties in question will be given a “deficiency” letter clearly outlining the
deficiencies and specifying the time-period to rectify those
deficiencies.** ITAC also has the right to “verify” the accuracy of the

32 Reg 17.1 of the ATR. “Interested parties” under the ATR include Southern
African Customs Union importers, exporters, trade unions, trade
associations and producers as provided by reg 1 of the ATR. ITAC is also
empowered to accept on its own or upon request, any person as an
“interested party”.

33 See reg 8 of the ATR.

34 Reg 17.3 of the ATR.

35 Reg 18.3 of the ATR.

36 Reg 8.2 of the ATR.

37 Reg 16.3 of the ATR.

38 Part C: Sub-Part IV of the ATR.

39 See reg 20, reg 3 and reg 15 of the ATR.

40 Reg 20.1 of the ATR.

41  Reg 20.2 of the ATR.

42 Reg 20.3 of the ATR.

43 Reg 20.5 of the ATR.

44 Reg 21 of the ATR.
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information submitted by an interested }garty including verifications at
the premises of the interested party.*> ITAC may then compile a
“verification report” specifying which information was verified and a
non-confidential version of that report will be placed in the public file.*®
An interested party whose submissions have been verified, has seven
days to comment on the verification report.47 Interested parties are also
given an opportunity to request an oral hearing during an investigation48
The Final Investigation Phase concludes with the “Final Commission
Evaluation of an application and finding”.#? In this regard, ITAC will
evaluate the application that has been “accepted” and investigated and
make its finding on a case-by-case approach employing the criteria set
out in Regulation 10 of the ATR, which assesses the following factors inter
alia:

"(a) the domestic industry’s production capacity and potential;

(b) employment, including considerations of labour intensity and labour
demographics of the relevant industrial sector;

(c) investment;

(d) price differentials between the domestically manufactured product and
the imported product;

(e) market shares;

() import and export data;

(8 demand and supply conditions;

(h) the financial state of the domestic industry, including profitability and

return on investment ratios;

(i) price and cost structures;

() the rate of effective protection; and

(k) the availability of a domestically manufactured identical or substitute
product.”50

These factors are not exhaustive and do not carry equal weight.5I The
weight attached to each factor will depend on each case.®? Significantly,
it is important to note that these factors are evaluated together with the
industrial policy and economic objectives of government.>> ITAC is also
required to accord due consideration to the Policy Directive on matters
ITAC shall consider in evaluating applications for amendment of customs
duties (hereafter, the Policy Directive).>* The Policy Directive requires a
consideration of inter alia, whether it is necessary for the applicant to

45 Reg 11 of the ATR.

46 Reg 12.1 and reg 12.3 of the ATR.

47 Reg 12.4 of the ATR; See reg 7 of the ATR on the “computation of periods of
time”.

48 See reg 5 of the ATR.

49 Reg 22 of the ATR.

50 Reg 10.2 of the ATR.

51 Reg 10.2 of the ATR.

52 Reg 10.2 of the ATR.

53 Reg 10.1 of the ATR; See the New Growth Path, Industrial Policy Action
Plan, National Industrial Policy Framework and the Trade Policy and
Strategy Framework in GN 476 in GG 39945 of 2016-04-21.

54 National Industrial Policy Framework and the Trade Policy and Strategy
Framework in GN 476 in GG 39945 of 2016-04-21.
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make an objectively demonstrable and binding obligation as to what
measures it will implement in order to ensure the raising of incomes, the
promotion of investment or the promotion of employment, if the
proposed measure is implemented and what commitments the applicant
has made in this respect and the likely effect of these obligations on
industrial output, investment in plant, equipment, skills and economic
investment, economic investment and pricing of outputs.>®> Upon the
evaluation of all these factors, ITAC then makes a “final finding” on the
tariff amendment application, which is then submitted to the Minister for
approval in terms of Regulation 22 of the ATR. Regulation 22 reads:

“22.1 The Commission shall evaluate the information obtained in connection
with an investigation and shall forward a final finding in the form of a
recommendation to approve or reject an application, together with a
ministerial minute or a report setting forth the results of its evaluation, to the
Minister, unless the provisions of section 64 (2) of the Act are in operation, in
which case such recommendation and report shall also be forwarded to the
SACU Tariff Board.

22.2 The Commission shall inform an applicant in writing of, as applicable -

(@) the approval of its application and the reasons therefore after the
Minister has considered the Commission’s recommendation and made a
decision to approve the application and the Minister’s decision has been
implemented by the South African Revenue Service through the
publication of a notice in the Government Gazette; or

(b) the rejection of its applications and the reasons therefore after the
Minister has considered the Commission’s recommendation and made a
decision to reject the application.

22.3 The Commission will publish the outcome of its investigations on its
official website after the relevant action by the Minister and/or the South
African Revenue Service contemplated in subsection 2 has been taken.”

Consequently, it is clear that Regulation 22 allows ITAC to submit to the
Minister, the “final finding” that consists of a “recommendation”
approving or rejectmg the application together with a Mmlstenal Minute
or report, which explains the results of ITAC’s assessment.”® However,
the problem here is that “interested parties” are not given any notice of
the nature and purpose of the fmal finding” of ITAC nor a reasonable
opportunity to comment on it.>” Consequently, the object of this paper
is to establish whether Regulation 22 of the ATR complies with the right

“procedural fairness” as espoused by section 3 of PAJA. 58 This
evaluation will be conducted through an analysis of relevant case law and
legislation.

55 Paras 1-3 of the Policy Directive.
56 Reg 22.1 of the ATR.

57 Reg 1 of the ATR.

58 S 3(2)(b)(i) of PAJA.
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3 The right to “administrative action” that is
“procedurally fair”

Section 33(1) of the Constitution of the Republic of South Africa, 1996
(the Constitution), provides that “administrative action” must be lawful,
reasonable and procedurally fair. The Constitution then required that
Parliament must pass legislation to give effect to this rIght
Consequently, Parliament then passed PAJA to give effect to section 33
of the Constitution.®® Thus, the cause of actlon for the judicial review of
“administrative action” now resides in PAJA.°!

This paper does not seek to discuss the definition of “administrative
action” as stipulated in section 1 of PAJA. Our courts and commentators
are still grappling with that enigmatic and Herculean task. For purposes
of this discussion, it is accepted that it is common cause that any
decision, recommendation or determination of ITAC constitutes

“administrative action” and is subject to Jud1c1al review.? The grounds
of review in this regard are located in PA]A 3 Within this approach, the

“final finding” in Regulation 22 is a determination or decision of ITAC as
an organ of state exercising a public function or power in terms of the
ITAA, which materially and adversely affects the rights of affected parties
and has a direct and external legal effect. Thus, there is no question that
the “final finding” constitutes “proposed administrative action” that is
awaiting the approval or rejection of the Minister. This then means that
the “final finding” in Regulation 22 must comply with section 3 of PAJA,
which encapsulates the right to “procedural fairness” affecting any
person.

In this regard, section 3(1) of PAJA provides that administrative action,
which materially and adversely affects the rights or legitimate
expectations of any person, must be “procedurally fair”. This “procedural
fairness” encapsulates two elements: audi alteram partem, which means
that one is afforded an opportunity to participate in the decisions that will

59 S 33(3) of the Constitution.

60 See Long Title and Preamble to PAJA; Minister of Health v New Clicks South
Africa (Pty) Ltd 2006 (2) SA 311 (CC) paras 95-96; See Murcott “Procedural
fairness as a component of legality: is a reconciliation between Albutt and
Masetlha possible?” 2013 SAL] 266-267.

61  Walele v City of Cape Town 2008 (6) SA 129 (CC) para 29; Zondi v MEC for
Traditional and Local Government Affairs 2005 (3) SA 589 (CC) para 99; Bato
Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism 2004
(4) SA 490 (CC) para 25.

62 S 46 of ITAA; International Trade Administration Commission v SA Tyre
Manufacturers Conference supra, para 40; Minister of Finance v Paper
Manufacturers Association of South Africa 2008 (6) SA 540 (SCA) para 8;
Associated Equipment Company CC v International Trade Administration
Commission (15201/2013) [2014] ZAGPPHC 154 (4 April 2014) para 33;
Brink “Anti-dumping and Judicial Review in South Africa: An Urgent Need
for Change” 2012 Global Trade & Customs Journal 276.

63 International Trade Administration Commission v SA Tyre Manufacturers
Conference supra, para 40.
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affect them and nemo iudex in sua causa, which means no one should be
a judge in their own cause.®* Even though these principles of common
law have been supplanted by P JA they remain relevant for interpreting
the objects of section 3 of PAJA.”” Hoexter then submits that section 3 of
PAJA has a dual structure: that is to say, sections 3(1) and 3(2) of PAJA
are concerned with the “proposed action”, while the last three
subsections refer to administrative action that has occurred.®® Within
this imperative, section 3(2)(b)(i) of PAJA provides that in order to give
effect to the right to “procedural fairness”, an administrator must give a
person whose rights or legitimate expectations have been materially and
adversely affected, adequate notice of the nature and purpose of the
proposed administrative action. This notice of impending action is
fundamental to administrative law in South Africa because it is required
that one must have knowledge of the charges against them.®” The term
“proposed” denotes that such notice must be “prior notice”.®® The
purpose of section 3(2)(b)(1) of PAJA is to guarantee the actual occasion
to be afforded a hearmg Its object is to afford the affected person a
proper opportunity to evaluate their situation and prepare a defence.”®
However, this notice may not be required in instances in which it would
hinder the purport of the given power.”!

Unfortunately, PAJA does not define the term “adequate”. 72 This
depends on the circumstances of the affected party and on the nature
and gravity of the matter.”> Hoexter submits that “adequacy” connotes

“sufficient information” such that one can advocate for their rights.”# It
has been held that for the notice to be “adequate”, it must have all
relevant details including the date and time of the proposed decision, the
reason for the proposed decision and the place at which the affected
parties can challenge the basis of the proposed decision. > Moreover, it
must afford the applicants adequate time to conduct the required
enquiries and investigations, to obtain legal counsel and to organise
themselves collectively should they deem it necessary ® In respect of
information about the proposed action, at common law, one was

64 Hoexter Administrative Law in South Africa (2012) 362; De Lange v Smuts
1998 (3) SA 785 (CC) para 131.

65 Hoexter 362; Pharmaceutical Manufacturers Association of South Africa: In re
Ex Parte President of the Republic of South Africa 2000 (2) SA 674 para 45;
President of the Republic of South Africa v South African Rugby Football Union
2000 (1) SA 1 para 136.

66 Hoexter 367.

67 Hoexter 369; Kadalie v Hemsworth NO 1928 TPD 495 (TPD) 506.

68 Burns Administrative law (2013) 256.

69 POPCRU v Minister of Correctional Services [2006] 4 BLLR 385 (E) para 73.

70 POPCRU v Minister of Correctional Services supra, para 73.

71 Hoexter 369.

72 Hoexter 369.

73 Hoexter 369.

74 Hoexter 369; AllPay Consolidated Investment Holdings (Pty) Ltd v Chief
Executive Officer of the South African Social Security Agency (Corruption
Watch as amici curiae) 2014 (1) BCLR 1 (CC) para 90.

75  Joseph v City of Johannesburg 2010 (3) BCLR 212 (CC) para 60.

76  Joseph v City of Johannesburg supra, para 60.
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required to be given adequate clarity on the nature and purpose,
otherwise the right would be abstract rather than concrete.”’ If
necessary, such notice mag also specify time and place at which the
submissions will be made.”

In the same breath, section 3(2)(b)(ii) of PAJA requires that an
administrator must give a person whose rights or legitimate expectations
have been materially and adversely affected by administrative action, “a
reasonable opportunity to make representations”. The prescripts of a
“reasonable opportunity” will differ from case to case.” This may
require written or oral submissions depending on the nature of the
matter, which falls within the discretion of the administrator. 89
Significantly, this opportunity to be heard must relate to all factors that
are favourable and adverse to the case of the affected persons.®! The
“reasonable opportunity” to make representations can normally be given
by ensuring that “reasonable steps” are taken to alert affected persons of
the decision to be made.®? It is inconceivable that one could be said to
have been given a “reasonable opportunity” to comment on the
proposed administrative action without adequate notice of the nature
and purpose of the proposed administrative action.® In simple terms,
one cannot comment on what they do not know about. Thus, section
3(2)(b)(i) and section 3(2)(b)(ii) of PAJA complement each other because
the lack of information on the nature and purpose of the proposed
administrative action will affect the quality of the affected person’s
opportunity to make represemations.8 Consequently, there is a clear
link between the amount and type of information availed to an affected
person and the strength of their submission in this regard.85 It can then
be argued that a contravention of section 3(2)(b)(i) invariably means a
violation of section 3(2)(b)(ii) of PAJA.

It must also be noted that a “fair administrative procedure depends on
the circumstances of each case” 8¢ Courts have affirmed and emphasised
the need for flexibility in the application of the tenets of “fairness” in a

77 Hoexter 370.

78 Hoexter 370.

79 Burns 257.

80 Burns 257.

81 Burns 257.

82 Zondi v MEC for Traditional and Local Government Affairs supra, para 112;
De Beer NO v North-Central Local Council and South-Central Local Council and
Others (Umhlatuzana Civic Association Intervening) 2002 (1) SA 429 (CC)
para 11; Masetlha v President of the Republic of South Africa 2008 (1) SA 566
(CC) para 204.

83 See Hoexter 372.

84 Hoexter 372.

85 Hoexter 371; Airports Company South Africa Limited v Airport Bookshops
(Pty) Ltd t/a Exclusive Books [2015] 3 All SA 561 (GJ) para 134.

86 S 3(2) of PAJA; Hoexter 365; See Chairman: Board On Tariffs and Trade v
Brenco Incorporated (285/99) [2001] ZASCA 67 (25 May 2001) paras 13-14;
Metro Projects CC Klerksdorp Local Municipality 2004 (1) SA 16 (SCA) para
13.
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myriad of different contexts.®” This flexibility is further evinced by PAJA
when it provides that if it is “reasonable and justifiable in the
circumstances”, an administrator may disregard the procedural fairness
requirements taking into consideration factors that include: the objects
of the empowering provision; the nature and purpose of, and the need to
take the administrative action; the likely effect of the administrative
action and the urgency of taking the administrative action or the urgency
of the matter.8% A literal reading of PAJA implies that the minimum
requirements under section 3(2)(b) are compulsory and must be
complied w1th if there is no departure by the administrator in terms of
section 3(4) 9 On this construction, a court, would only be permitted to
review a procedure that does not meet the minimum requirements of
section 3(2)(b) when the administrator makes a decision in terms of
section 3(4) to depart from these requirements and when such decision
is taken on review.?% According to Skweyiya J, such an approach would
be oblivious of the flexibility inherent in the concept of procedural
fairness.?! A literal approach to section 3 of PAJA would lead to
“circuitous litigation” where courts would be required to defer evaluating
the “reasonableness” of disregarding the minimum requirements until
the administrator acts under section 3(4) and such decision is taken on
review.?? Therefore, section 3(2)(a) of PAJA must be construed as an
enabling provision that permits courts to exercise a discretion in
enforcm% the minimum procedural fairness requirements under section
3(2)(b) For purposes of this discussion, this means that the ATR must
be evaluated against the “procedural fairness” requirements of section
3(2)(b) of PAJA.

Furthermore, if the administrator has information at their disposal that
is prejudicial to the affected parties, it would be “unfair” not to divul e
that information and give the person the opportunity of addressing it.
This approach has met with some judicial resistance. 95 Regard €ss,
section 3(2)(b) encapsulates the essence of the right when “fairness”
requires a hearing to be given. 96 Thus section 3(2)(b) is concerned with

87  Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para 14.

88 S 3(4) of PAJA.

89 Joseph v City of Johannesburg supra, para 56.

90 Joseph v City of Johannesburg supra, para 56.

91 Joseph v City of Johannesburg supra, para 57.

92  Joseph v City of Johannesburg supra, para 58.

93  Joseph v City of Johannesburg supra, para 58.

94 Hoexter 373; See Du Bois v Stompdrift-Kamanassie Besproeiingsraad 2002
(5) SA 186 (C).

95 Simunye Developers CC v Lovedale Public FET College [2010] ZAECGHC 121
para 37 and Thabo Mogudi Security Services CC v Randfontein Local
Municipality [2010] 4 All SA 314 (GS]) (7 May 2010) para 42, which
described such an approach as “anathema”, “impractical” and would “bog
down” the process.

96 POPCRU v Minister of Correctional Services supra, para 70.
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the audi alterum partem principle.”” It is within this imperative that this
paper seeks to assess whether ITAC’s “final finding” complies with the
right to “procedural fairness” as espoused by section 3(2)(b)(i) and
section 3(2)(b)(ii) of PAJA.

4 Evaluation

It has been established in this discussion that Regulation 22 of the ATR
does not give affected parties any notice of the “final finding” nor a
reasonable opportunity to comment on it. Therefore, the question to be
resolved here is whether Regulation 22 complies with the right to
“procedural fairness” as provided by section 3(2)(b)(i) and section
3(2)(b)(ii) of PAJA. There are other grounds of “procedural fairness”
under sections 3 and 4 of PAJA but they are not the focus of this paper.

At first blush, the term ‘final finding’ in Regulation 22 implies that
there is a “preliminary finding”. However, the ATR does not provide for
a “preliminary finding”. Rather, the ATR only refers to the “preliminary
evaluation” in terms of Regulation 16, which falls under the Preliminary
Investigation Phase. In this regard, Regulation 16 empowers ITAC to
“evaluate” whether the application must be “accepted” or “rejected”. The
decision on whether to “accept” or “reject” an application hinges on the
matrix of factors under Regulation 10 of ATR, the Policy Directive and the
industry policy and economic objectives of the government. The factors
under Regulation 10 are used for both the “Preliminary Commission
evaluation” under Regulation 16, and the “Final Commission Evaluation”
under Regulation 22 of the ATR. Thus, it is appears that at each stage of
the investigation phase, ITAC conducts an “evaluation” and makes a
“finding” or “decision”.?® It follows then that the decision to “accept” or
“reject” an application by ITAC may be regarded as a “preliminary
decision or finding”. As already established, interested parties are
afforded a reasonable opportunity to comment on the Publication Notice,
which evinces ITAC’s “preliminary finding”. It is then my view that since
the affected parties are given adequate notice of the nature and purpose
of the “preliminary finding” i.e. the Publication Notice, and a reasonable
opportunity to “comment” on this “finding” under Regulation 20, it
follows that the same opportunity be accorded to affected parties in
respect of ITAC’s “final finding” under Regulation 22 of the ATR.

Secondly, it has been held that ITAC’s “final finding” in the form of a
recommendation and “report” is not only a fundamental link in the
administrative and legislative chain; it is regarded as a “jurisdictional
fact” for the Minister’s decision on whether to approve or reject ITAC’s

97 Potgieter v Howie NNO 2014 (3) SA 336 (GP) para 19; Mobile Telephone
Networks (Pty) Ltd v Chairperson of the Independent Communications
Authority of South Africa; Vodacom (Pty) Ltd v Chairperson of the Independent
Communications Authority of South Africa [2014] 3 All SA 171 (GJ) para 39.

98 See reg 18.2 of the ATR.
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recommendation on the application for a tariff amendment.”’
“Jurisdictional facts” refer in general, “to preconditions or conditions
precedent that must exist prior to the exercise of the power and
procedures to be followed or formalities to be observed, when exercising
the public power”.'90 These facts are regarded as “jurisdictional”
because the exercise of power hinges on their existence or compliance
with them, as the case may be.'%! The administrator must confirm that
the “jurisdictional facts” exist prior to exercising the discretionary
power.!%? This is because it is settled law that even a preliminary finding
could have significant consequences in particular matters including
where it is a “jurisdictional fact” especially where it constitutes the basis
of a decision “which may have grave consequences”.103 This means that
the legislative and administrative process hinges on a “‘valid’ ITAC
report”, which is a “jurisdictional fact” for the Minister’s decision under
Regulation 22.'%% Thus, an “‘invalid report’” vitiates the administrative
process and subsequent legislation to that extent.'% This then means
that a “fatal flaw” in the “final finding” under Regulation 22, invalidates
ITAC’s administrative process and the “subsequent” decisions and
legislation that arise out of this process.106 In this regard, the interested
parties in the tariff amendment application will only know of ITAC “final
finding”, which is as a “jurisdictional fact” for the Minister’s “decision”,
upon the publication of the said “decision” in the Government Gazette.
In this way, a “fatal flaw” in the “final finding” would escape the scrutiny
of interested parties who could have assisted ITAC to identify and cure
the “fatal flaw”. Consequently, Regulation 22 contravenes the duties of
ITAC to give affected parties adequate notice of the nature and purpose
of the administrative action and a reasonable opportunity to make
representations.107 This is the antithesis of the audi alteram partem
principle. It is obvious that this approach has “grave consequences” for
the validity of ITAC’s administrative process, its “findings” and for the
rights of affected parties.

Furthermore, upon a proper evaluation of the Board on Tariffs and
Trade Act 107 of 1986, it is common cause that the Board on Tariffs and
Trade (BTT) had an investigative and determinative function in deciding

99 Minister of Finance v Paper Manufacturers Association of South Africa supra,
para 8.

100 Hoexter 290.

101 Hoexter 290.

102 Union of Refugee Women v Director, Private Security Industry Regulatory
Authority 2007 (4) SA 395 (CC) para 78.

103 Director: Mineral Development, Gauteng Region v Save the Vaal Environment
(133/98) [1999] 2 All SA 381 (A) (12 March 1999) para 17.

104 See Minister of Finance v Paper Manufacturers Association of South Africa
supra, para 14.

105 See Minister of Finance v Paper Manufacturers Association of South Africa
supra, para 14.

106 Minister of Finance v Paper Manufacturers Association of South Africa supra,
para 8; Chairman: Board On Tariffs and Trade v Brenco Incorporated supra,

ara 10.
107 See S 3(2)(b)(i) of PAJA read with S 3(2)(b)(li) of PAJA.
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whether to approve a tariff amendment and making its final finding and
recommendation to the Minister. 98 However, it was required that when
the BTT exercised its deliberative or adjudicatory function, interested
parties are given adequate notice of the nature and purpose of the
proposed administrative action and they are accorded a reasonable
opportunity to comment on it.'9% This is the encapsulation of
“procedural fairness” in the manner contemplated by sections 3(2)(b)(i)
and 3(2)(b)(ii) of PAJA.

In the same breath, it has been held that the audi alteram partem
principle must apply at all stages of ITAC’s administrative process, which
comprises of the investigation and adjudication stages.''? By the same
token, it was held in Brenco, that the Board on Tariffs and Trade Act in
establishing the BTT and its ““administrative system””, shows that the
BTT had the duty to conduct a hearing for all interested parties before the
“final finding” that is submitted to Minister to make a decision.'!! It is
trite law that the functions of the BTT and ITAC are similar and that the
Board on Tariffs and Trade Act and the ITAA, must be read together in
interpreting the duties and functions of ITAC.! 12 Since the requirements
of procedural fairness are “contextual and relative”, this then means that
the “fairness” obligations of ITAC under the ITAA must be construed in
light of the BTT. In fact, in certain instances like “dumping”
investigations, ITAC is required to investigate and evaluate applications
for anti-dumping duties as required by section 32 of the ITAA read with
the Board on Tariffs and Trade Act, as if the latter Act had not been
repealed.! !> This would then mean that ITAC has the same obligations
towards affected parties like the BTT. Therefore, on the strength of the
dicta of the courts in Earthlife, SCAW and Brenco, ITAC is required to give
affected parties a reasonable opportunity to make representations or
comment on its “final finding”, which is the “determinative or
adjudicatory” stage of its process in an application for a tariff
amendment.

108 See Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para
29; See s 4 of Board on Tariffs and Trade Act 107 of 1986.

109 Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para 29.

110 See Earthlife Africa (Cape Town) v Director General: Department of
Environmental Affairs and Tourism and Eskom Holdings 2005 (3) SA 156 (C)
para 54; International Trade Administration Commission v SCAW South Africa
(Pty) Ltd supra, para 83.

111 Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para 15.

112 International Trade Administration Commission v SCAW South Africa (Pty) Ltd
paras 2 and 34; Progress Office Machines v SARS supra, para 4; Association
of Meat Importers v ITAC supra, paras 13- 14; See Ss 2,3 and 4 of Schedule 2
of the ITAA; See S 4 of Board on Tariffs and Trade Act 107 of 1986 and s 16
read with s 26 of ITAA.

113 International Trade Administration Commission v SCAW South Africa (Pty) Ltd
supra, para 34. For a discussion on “dumping” in South Africa, see Vinti
“The Curious Case of the ‘Non-co-operating Interested Party’ in Anti-
dumping Investigations in South Africa: A Critical Analysis of Farm Frites
International v International Trade Administration Commission” 2018 SAPL
1-18; Brink 2008 De jure Law Journal 645.
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By way of comparison, the Anti-Dumping Regulations, the
Countervailing Regulations and the Amended Safeguard Regulations all
provide for a reasonable opportunity to comment on the “final finding”
of ITAC. First, the Anti-Dumping Regulations allow affected parties to
comment on the preliminary report and the “essential facts letter”, which
constitutes the basis of ITAC’s “final finding”.!'* In fact, the courts have
gone as far as to hold that the “essential facts letter” contains ITAC’s
recommendation.''® Thus, there is no difference between the “essential
facts” as employed in the abovementioned regulations, and the “final
finding” in the ATR. The Anti-Dumping Regulations also allow ITAC to
grant parties an extension to “comment” on the essential facts upon
proof of “good cause”.!'® ITAC will then take all relevant “comments” on
the essential facts into consideration in its final finding.!!” Similarly, the
Countervailing Regulations provide affected parties the opportunity to
comment on the preliminary report and the essential facts, which
constitutes the basis of its “final finding”.118 Interested parties are also
given an opportunity to apply for an extension of the time-period to
comment if they prove “good cause” for such an extension.!'? ITAC will
then consider these “comments” in its final finding.'?® By the same
token, the Amended Safeguard Regulations make provision for
interested parties to comment on the preliminary report before it makes
its final determination.'?! It is clear then that at the adjudicatory stage in
respect of dumping, safeguards and countervailing investigations, the
relevant regulations provide affected parties adequate notice of the
nature and purpose of the “proposed administrative action” and a
reasonable opportunity to comment on it. This is the essence of
“procedural fairness” in the manner contemplated by PAJA. The ATR
does not offer a “reasonable and justifiable” basis for a “departure” from
this approach.

It bears mention that “fairness” does not require that the Minister
must give the affected parties a hearing or an opportunity to comment
on the “final finding” once s/he receives it from ITAC.!'?? That

114 Ss 35 and 37 of the International Trade Administration Commission
Regulations on Anti-Dumping in South Africa of GN 3197 in GG 25684
issued in terms of the International Trade Administration Commission Act
71 of 2002 dated 14 November 2003.

115 International Trade Administration Commission v SCAW South Africa (Pty) Ltd
supra, para 20.

116 S 37.3 of Anti-Dumping Regulations.

117 S 37.4 of Anti-Dumping Regulations.

118 Ss 35 and 37 of International Trade Administration Commission
Countervailing Regulations in GN R 356 GG 27475 issued in terms of the
International Trade Administration Commission Act 71 of 2002 dated
15 April 2005.

119 S 37.3 of the Countervailing Regulations.

120 S 37.4 of the Countervailing Regulations.

121 S 19 of the International Trade Administration Commission Amended
Safeguard Regulations in GN R 662 in GG 27762 issued in terms of the
International Trade Administration Commission Act 71 of 2002 dated 8 July
2005.

122 Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para 71.
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responsibility falls squarely on ITAC as the body that conducted the
investigation.!?> This “underscores” the fact that it is only ITAC that must
give the affected parties a reasonable opportunity to make
representations on its “final finding” and recommendation.'?? It is clear
then, that Regulation 22 contravenes the rights of affected parties to have
adequate notice of the nature and purpose of the proposed
administrative action and to be given a reasonable opportunity to
comment on it as required by PAJA.

To this end, PAJA constitutes framework legislation and thus, its
provisions apply when enabling legislation makes no reference to the
matter of fair procedures.125 The one approach is to “read into” the
enabling legislation if this is possible, that is when the legislation in
question is “actually inconsistent” with PA]A‘126 The most common
iteration is that where enabling legislation addressing fairness
insufficiently, such that the provisions of section 3 will address the “gaps”
in the provisions and thus, PAJA and enabling legislation must be read
together.!?7 Regulation 22 falls into the former category. This is because
Regulation 22 denies affected parties both the right to adequate notice of
the nature and purpose of the “final finding” and the right to be given a
reasonable opportunity to comment on this proposed administrative
action. This then means that the “procedural fairness” requirements of
section 3(2)(b) of PAJA must be “read into” the ATR. This would then
compel ITAC to give the affected parties i.e. the interested parties under
the ATR, adequate notice of the nature and purpose of the “final finding”
postulated in Regulation 22 of the ATR as well as a reasonable
opportunity to comment on this finding. A failure or refusal by ITAC to
read the ATR with section 3(2)(b) of PAJA, would render Regulation 22
unconstitutional.

5 Conclusion

Upon a close reading of Regulation 22 of the ATR, it is my view that it is
not in accordance with the rights of affected parties to be given adequate
notice of the nature and purpose of the proposed administrative action
and a reasonable opportunity to comment on it as required by section
3(2)(b) of PAJA. This is because Regulation 22 allows ITAC to submit the
“final finding” to the Minister without complying with the mandate to
give affected parties adequate notice of the nature and purpose of the
proposed administrative action and a reasonable opportunity to

123 Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para 71.

124 See Chairman: Board On Tariffs and Trade v Brenco Incorporated supra, para
71.

125 Hoexter 367, MEC for Agriculture, Conservation, Environment and Land
Affairs v Sasol Oil (Pty) Ltd 2006 (5) SA 483 (SCA) para 29; Zondi v MEC for
Traditional and Local Government Affairs supra, para 101.

126 Hoexter 368; Zondi v MEC for Traditional Affairs and Local Government
Affairs supra, para 101.

127 Hoexter 368.
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comment on it. However, the absence of these provisions is not fatal. In
this regard, section 3(2)(b)(i) and section 3(2)(b)(ii) of PAJA must be “read
into” Regulation 22. This would then require that ITAC must give the
“interested parties” adequate notice of the nature and purpose of the
“final finding” and a reasonable opportunity to comment on this
proposed administrative action. This approach would align the ATR with
other legislation that ITAC administers and more importantly, bring the
ATR into line with the Constitution and PAJA. A contrary approach by
ITAC has profound implications for the validity of all of ITAC’s decisions
on applications for tariff amendments under the ATR.
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SUMMARY

Achieving a healthy work-family life balance is becoming increasingly
difficult and is generally dependent on a combination of factors. Such
factors include the nature and intensity of work engaged in, available
legislative or employer provided leave and time-off for caregiving (family)
responsibilities, and organisational and home support towards carrying out
caregiving duties. A largely female focussed approach towards available
caregiving leave must also be addressed. A truly effective system of
caregiving leave should be sensitive towards a number of issues, most
notably: job security and availability, and sufficiency and practicality of
available caregiving leave. With the aforesaid as background, the aim of
this contribution is to highlight those fundamental or core principles
arguably inherent to any effective system of caregiving leave.

1 Introduction

“We need to give working families a break ... We know that the cost of the
American dream must never come at the expense of the American family.
You're working longer hours. More families have two parents working.
Meanwhile, it’s hard to get a hand. It’s even harder to get a break. I'll be a
president who stands up for working parents... We’ll enforce laws that
prohibit caregiver discrimination. And we’ll encourage flexible work
schedules to better balance work and parenting for mothers and fathers.
That’s the change that working families need.” [Barack Obama - Former
President of the Unites States of America].!

Achieving a proper work-family life balance? appears to be more difficult
than ever. A 2016 study conducted in the United States of America (USA)
indicated that two-parent families earning the median income, on
ave