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SUMMARY
The territorial scope of the application of human rights treaties has been a
core discussion when dealing with the enforcement of human rights
obligations imposed by human rights treaties on State Parties. In particular,
this is because the conduct of a State may affect the human rights of
people situated outside the State’s territorial borders. Accordingly, to afford
protection to the affected States, most international human rights
instruments contain the so-called jurisdictional clause which aims to
identify the range of people to whom States owe their human rights
obligations under a treaty. However, the term “jurisdiction” has not
achieved an undoubted definition as yet and remains a continued area of
contention. The subject matter of this article is the extraterritorial
application of the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR). It concerns therefore, the applicability of these human
rights treaties to the conduct of a State which affects the rights of people
outside its territorial borders and results in the lack of the full enjoyment of
the human rights recognised in the Covenants, and which would be
qualified as a violation of human rights treaty had it been undertaken on
the State Party’s own territory. Although most of the literature on this topic
relates specifically to armed conflict and military occupation, the author
applies the tests established for the determination of the exterritoriality of
the treaties in circumstances inclusive of and beyond armed conflict and
military occupation.

1 Introduction
The second half of the twentieth century has given birth to the adoption
of significant multilateral international human rights law instruments.1
These new instruments were different from the treaties that had come
before them as they specifically regulated the legal relationship that
1
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existed between a sovereign State and its human rights guarantees to its
own citizens, in its own territorial frontiers. From this point, States could
no longer act in their own national territory with complete impunity.2 A
question that rises from these circumstances is whether there are any
limits placed by human rights treaties on States in respect of the States’
conduct outside of their own territorial frontiers. Over the years, scholars
and courts have expressed their views on the position regarding the
applicability of human rights obligations abroad,3 focusing on aspects
that address the framework of extraterritoriality. Nonetheless, the author
concludes that this issue remains unsettled, giving rise to great
controversies in current international human rights law. In confronting
these controversies, this article explores the extraterritorial applicability
of the ICCPR and the ICESCR.

2 Interpretation: A point of departure
There is a general presumption under international law reflected in
Article 29 of the Vienna Convention on the Law of Treaties (VCLT) that a
treaty binds a State within its territory in whole, unless a different
interpretation appears from the text of the treaty or it is otherwise
established.4 However, this Article concerns merely the possibility of
restricting the application of a treaty to parts of a State territory and does
not address the issue regarding the application of the treaty outside of a
State’s territory.5 It is the submission of the author that this treaty
provision specifically intends to prevent States from claiming that a
treaty does not bind certain parts of its territory, it does not establish that
a treaty - for example the ICESCR, which does not restrict its binding
character only within a territory of a State Party - would not have
extraterritorial application.6
It follows, then, that the scope of the extraterritorial application of
these human rights treaties must be determined by reference to their
own provisions and the general presumption can be rebutted through the
application of the rules of interpretation contained in Articles 31 to 33 of
the VCLT, inter-alia, by considering the relevant subsequent State
practice, context, purpose and the travaux preparatoires in respect of
each treaty.7
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For most human rights treaties under international law, the central
requirement which allows for the extraterritorial applicability of these
treaties is the exercise of “jurisdiction”.8 These treaties use variable
terms such as “subject to” or “within” a State’s jurisdiction. The author
accepts and argues that the restriction of the extraterritorial applicability
of human rights treaties is aimed at introducing a reasonable limit to a
State’s responsibility under the treaties as it is impractical that States
should be expected to protect the human rights of all persons all over the
world.
The International Court of Justice (ICJ) in its 1986 Nicaragua judgment
espouses what the term jurisdiction could be. This paper argues that
although the judgment itself does not concern jurisdiction per se, but the
exercise of effective control, the Court seems to suggest that “the
exercise of effective control” either on persons or territory equals
jurisdiction.9 The factual determination of whether a State exercises
jurisdiction in the territory of another State is usually clear-cut when
dealing with cases involving the military occupation of a foreign territory
by another State’s military base.10
The Human Rights Committee (HRC) in its Concluding Observations
on Croatia,11 its Concluding Observations on Israel,12 as well as the
European Court of Human Rights (ECtHR) in Cyprus v Turkey,13 came to
the conclusion that if a State has effective control in a foreign territory as
a result of its military action, that State exercises jurisdiction and will be
responsible under the international human rights treaties framework for
any violations or damages which result from such exercise of
jurisdiction.14 On this note, it is significant to consider what
“extraterritorial application” of the ICCPR and the ICESCR means in
order to determine whether the threshold for their extraterritorial
applicability fits the “jurisdiction test” set in the preceding paragraph. To
appropriately understand and follow the debates and discussions
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surrounding the text of Article 2(1) of the ICCPR, it is important to quote
the relevant provision, which reads:
“Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant, without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.”15 (own emphasis).

The text of this provision suggests that the ICCPR’s extraterritorial
application is subject to the jurisdictional clause. On further investigation,
the same cannot undoubtedly be said about the ICESCR, which does not
contain a jurisdictional clause which delimits a State’s fundamental
obligations to its own territory or subject to its jurisdiction.16 Instead, the
ICESCR refers to the undertakings by which States are to take steps
“through international assistance and co-operation”.17 These two treaties
were drafted concurrently, therefore, the differences in the language
used would ordinarily be considered to be substantially significant as the
territorial applicability of the treaties might be intended to be different in
scope.18 Therefore, this article will particularly consider the
circumstances under which the treaties have extraterritorial
application.19
It is the submission of the author that the texts of the two treaties seem
to suggest that the standard used to determine the extraterritorial
applicability of each treaty may be different. The ICCPR has an explicit
jurisdictional clause, providing protection for individuals within its
territory and subject to its jurisdiction. Because of the explicit
circumscription of jurisdiction, extraterritorial jurisdiction may be more
difficult to substantiate in comparison to the ICESCR which does not
contain a similar jurisdictional clause circumscribing its application.20
However, as to whether this is the case, remains unclear and
international law does not seem to resolve this issue, as it provides no
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legal certainty in respect of standards that trigger the extraterritorial
applicability of human rights treaties in general.21

3 The international law framework regarding
the application of human rights law treaties
3 1 Interpreting the scope of the ICCPR’s application
When considering the territorial scope of the ICCPR, regard must be had
to the basic rules of treaty interpretation as contained in the VCLT. It is
worth noting that the ICJ stated in its 1989 Arbitral Award judgment that
“Article 31 of the [VCLT] … may in many respects be considered as a
codification of existing customary international law …”22 and therefore,
is applicable to all treaties, even when the States concerned are not
parties to the VCLT.23 In particular, Article 31(1) of the VCLT provides
that a treaty shall be interpreted in good faith and in accordance with the
ordinary meaning of the terms of the treaty in their context and in light
of its object and purpose.24
This paper argues that on a prima facie basis, when following this
fundamental rule of treaty interpretation, the conclusion that follows is
that the ICCPR does not provide for human rights obligations on State
Parties to people who are not within the territory of that State. This
suggests that the ICCPR does not apply to a State Party in respect of areas
beyond its territorial frontiers.25 In support of this prima facie case,
Conrad Harper, the then legal advisor of the United States Department of
State, submits that the Covenant is not regarded as having extraterritorial
application because the dual requirement restricts the scope of the
Covenant to individuals who are within the territory of a State and under
the jurisdiction of such State. In support of this argument, Harper submits
that the travaux preparatoires underscore a clear understanding between
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the drafters of the Covenant to limit the territorial reach of the obligations
recognised in the Covenant.26
This means that the interpretation of the word “and” in Article 2(1) of
the ICCPR would naturally be seen to suggest a cumulative test that the
individuals must be (i) within the State’s territory and (ii) subject to the
State’s jurisdiction.27 However, this paper argues that this would be
inconsistent with the object and purpose of the ICCPR and therefore
manifestly absurd. Article 12(4) of the ICCPR supports this opposing view
as it contemplates that in order for an individual to invoke the provisions
of Article 12(4), that individual must be outside of the State’s territory.
Therefore, it is the submission of the author that following a restricted
interpretation of the provision would devoid Article 12(4) of its substance
if it can only be invoked if the individual is already within the territory of
the State.28
Such a restrictive interpretation as proposed by Harper also differs
from that which follows when we employ the consideration of
subsequent practice in terms of Article 31(3)(b) of the VCLT, which
supports the extraterritorial scope of the ICCPR.29 The ICJ has relied on
the concept of subsequent practice in its Wall Advisory Opinion;30 in
Certain Expenses,31 and in the Namibia Advisory Opinion.32 In these three
cases, the ICJ considered the practice of the “relevant organs” such as the
United Nations General Assembly (UNGA) and the United Nations
Security Council (UNSC), to determine the meaning of provisions in the
United Nations Charter.33
Accordingly, the author disagrees with Harper that the travaux
preparatoires underscore a clear understanding between the drafters of
the Covenant to restrict the territorial reach of the Covenant. It is notable
that during the drafting phase of the negotiations over the ICCPR, the
United States (US) had proposed an amendment to Article 2(1) of the
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Covenant. The proposed amendment read “each State Party hereto
undertakes to ensure to all individuals within its territory the rights set
forth in this Covenant …”34 and was discussed at the fifth and sixth
sessions of the Human Rights Commission, where it was ultimately
rejected.35 The British delegate, Ms Bowie, challenged the wording of the
proposed amendment. She argued that such an amendment would
unreasonably restrict “the guarantees of those rights to individuals
actually on the territory of a State, while the original text extended it to
all individuals within its jurisdiction”.36 Following which the US opted to
propose that the phrase “within its territory and subject to its” be added
immediately before the word “jurisdiction”, so that the provision would
read “each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction
the rights recognized in the present Covenant ...”.37
As a result thereof, the Lebanese delegate, Mr Azkoul, requested
clarifications regarding the implications of the proposed wording put
forth by the US. He specifically expressed that if the implication was the
restrictive interpretation that both territory and jurisdictional control
must be present for a State to bear obligations in terms of the treaty, then
he would object to such amendment and/or interpretation.38
This remark allowed the US representative, Mrs Roosevelt, the
opportunity to explain the purpose and implications of the amendment.
Her explanation was that the amendment would indeed restrict the
application of the treaty to a dual threshold of: (i) territory and (ii)
jurisdiction.39 This interpretation did not find much favour. The Yugoslav
representative expressed that there was a difference between those
individuals who are within the territory of a State, and those subject to
the jurisdiction of the State. The Greece representative proceeded to
suggest that Article 2(1) must be read with the effect that the words
“within its territory” and “subject to its jurisdiction” are distinct and
disjunctive tests that give rise to the same obligations. The Chilean
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representative agreed with this, indicating that the concept of national
territory and that of national jurisdiction were distinct matters.
This paper argues that the discussion surrounding the amendment
indicates that no such clear understanding was underscored by the
drafters as proposed by Harper. Amongst other representatives, those of
Lebanon, Belgium, and Yugoslavia, indicated their dissent to the implied
interpretation of the amendment as proposed by the US. Subsequently,
in response to the US’s claim that the ICCPR has no extraterritorial effect,
the HRC Stated in its Concluding observations on the fourth periodic
report of the US that:
“[It] regrets that the State Party continues to maintain the position that the
Covenant does not apply with respect to individuals under its jurisdiction, but
outside its territory, despite the interpretation to the contrary of article 2,
paragraph 1, supported by the Committee’s established jurisprudence, the
jurisprudence of the International Court of Justice and State practice. The
Committee further notes that the State Party has only limited avenues to
ensure that State and local governments respect and implement the
Covenant, and that its provisions have been declared to be nonself-executing
at the time of ratification. Taken together, these elements considerably limit
the legal reach and practical relevance of the Covenant (art. 2). The State
Party should: (a) Interpret the Covenant in good faith, in accordance with the
ordinary meaning to be given to its terms in their context, including
subsequent practice, and in the light of the object and purpose of the
Covenant, and review its legal position so as to acknowledge the extraterritorial application of the Covenant under certain circumstances …”40

Moreover, long before HRC’s Concluding observation, the ICJ in its 2004
Wall Advisory Opinion, opined that the ICCPR is applicable to the conduct
of a State outside of its own territory, in the exercise of its jurisdiction.41
Furthermore, the HRC had acknowledged in its General Comment No. 31
that a State Party has obligations to respect and ensure the protection of
the rights recognised in the Covenant to any person who is within the
effective control of that State, even if not situated in the territory of the
State Party.42 This was already long indicated by the HRC in its 1986
General Comment No. 15, where the Committee had indicated that the
enjoyment of the rights recognised in the Covenant is not limited to
citizens of State Parties but must also be extended to every individual,
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(irrespective of their nationality or statelessness) who find themselves in
the territory or subject to the jurisdiction of the State Party.43
As early as in 1977, the Committee had already expressed that the
Covenant had extraterritorial application, which stems from the
fulfilment of either one of the requirements Stated in Article 2(1), arguing
that the literal interpretation of Article 2(1) would lead to the absurd
conclusion that State Parties could perpetrate with impunity abroad
human rights violations that were prohibited within their own territory.44
It is the submission of the author that notwithstanding the Committee’s
consistent practice, the debate surrounding the extraterritorial
applicability of the treaty has not escaped the hands of international law
in recent times. In 2004 the government of Sweden raised an objection
to Turkey’s declaration that its ratification of the Covenant extends
obligations arising from the Covenant only in respect of its national
territory. Sweden opined that the duty to respect and ensure the
protection and fulfilment of all rights in the Covenant is an obligation
upon all State Parties to all persons under the States’ jurisdiction and a
limitation on the basis of the principle of national territory is inconsistent
with the obligations imposed by the Covenant on all State Parties and
therefore, incompatible with the object and purpose of the Covenant.45

3 2 Illustration: Controversy regarding Article 2(1) of the
ICCPR’s scope of application
For purposes of this illustration it must be borne in mind that jurisdiction
is subject to “effective control”.46 The ICJ in Nicaragua had to consider
whether some actions by the contras in violation of international
humanitarian law (such as the killing of prisoners, indiscriminate killing
of civilians, torture, rape and kidnapping)47 could be attributed to the US.
The Court held that this could not be the case because effective control
by the US over the contras’ individual acts in violation of international
humanitarian law was not established. This paper argues that from the
reading of the Court’s judgment, effective control would be equal to the
issuance of directions to the contras by the US concerning specific
operations (such as the indiscriminate killing of civilians, etc.), that is to
say, an exercise of authority over the contras’ individual acts.48
43
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Subsequently, the author posits that since a receiving State does not
exercise such authority over a sending State’s diplomats or members of
its armed forces, if Article 2(1) of the ICCPR is to be interpreted as
constituting a cumulative test, this would mean foreign diplomats or
members of foreign armed forces stationed on the territory of another
State pursuant to international agreements between the two States,
would not benefit from human rights recognised in the treaty, as they
would not be considered beneficiaries of human rights per that restrictive
interpretation.
The author argues that this is because the receiving State has no
general power to exercise authority (adjudicative or enforcement
jurisdiction) over said diplomats within its territory.49 Subsequently, if
the State has no effective control over a foreign diplomat, it translates
that it has no jurisdiction over said diplomat and that means the receiving
State would have no human rights obligations in respect of the diplomat
because the diplomat is not subject to its jurisdiction. Similarly, the
sending State would also have no human rights obligations in respect of
the diplomat because the diplomat is not within its national territory.
Therefore, this paper concludes that a restrictive interpretation of Article
2(1) of the ICCPR would devoid the treaty of its purpose as it excludes
certain categories of persons/situations from protections afforded by
international human rights.

3 2 1 The possible interpretation that favours the extraterritorial
application of the ICCPR
This paper argues that on a deeper level of inquiry, Article 2(1) of the
ICCPR acknowledges that it is de facto capable of extraterritorial
application. However, this is only possible if the requirement “within a
State’s territory and subject to the jurisdiction of the State” has been
established.50 It is the submission of the author that the context of the
word “and” operates as a disjunctive word that is used to create clear,
distinct and independent requirements that are not cumulative to
establish the extraterritorial applicability of the Covenant.51 In fact, the
HRC unequivocally interprets the requirements found in Article 2(1)
disjunctively and rejects the interpretation that the requirements are
cumulative.52 In addition, the ICJ in its Wall Advisory Opinion addressing
the question of the applicability of the ICCPR, left no doubt that it does
not subscribe to the strictly literal “conjunctive” interpretation of the
Covenant, but rather favours that which offers a disjunctive approach.53
The Court considered the object and purpose of the ICCPR and concluded
49
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that even in situations where jurisdiction is exercised beyond national
territory, a State should be bound to comply with the treaty provisions.54
Accordingly, the effect of the term “and” in Article 2(1) of the treaty is
the same as that of the word “or”.55 As such, this paper argues that only
in circumstances where the State has established that its peoples are
within the territory of another State, or are subject to the jurisdiction of
another State, will the latter State also incur obligations to respect,
protect and fulfil the rights recognised in the Covenant in respect of those
individuals.56 In effect, it is sufficient to accept either one of the
requirements in Article 2(1) to establish the extraterritorial applicability
of the Covenant.
In this section, the study particularly focuses on the second part of
Article 2(1) of the ICCPR: “subject to its jurisdiction”, as it primarily
concerns itself with issues potentially occurring outside the territorial
borders of the State and thus directly relates to the question of
extraterritoriality. In this respect, the primary question should not be
whether the treaty imposes obligations which find extraterritorial
application, but rather, in what circumstances the treaty will find
extraterritorial application.
The consistent jurisprudence and authoritative statements of the
relevant international human rights law bodies such as the HRC, as well
as the ICJ, in respect of the American and European Conventions on
Human Rights and the Convention Against Torture (CAT), have been to
interpret the term “jurisdiction” in these treaties as operating
extraterritorially in certain circumstances.57 The author argues that
although there is not much commentary in support of the extraterritorial
effect of the term “jurisdiction” in the ICCPR, the meaning of the term in
the Covenant is arguably of an extraterritorial effect.
In the Namibia Advisory Opinion, the ICJ opined that South Africa was
responsible for the violations of the rights of the people of Namibia
because physical control of a territory and not sovereignty or legitimacy
53
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Buergenthal 240 para 2.
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47-48.
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United States of America” (2006) 15; see United Nations “General
Comment No. 2: Implementation of Article 2 by States Parties” 2007; see
also Wilde “The extraterritorial application of international human rights
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of title, is the basis upon which State responsibility for acts affecting other
States must be decided.58 Wilde suggests that as a general proposition,
the echo of the Court’s Statement can be traced through later decisions
on the spatial applicability of human rights treaty law in two related but
distinct ways:
“In the first place, the fundamental point that State responsibility should not
be limited to situations where a State enjoys title is the basic underpinning of
extraterritorial applicability. In the second place, the particular concept of
‘physical control over territory’ as a basis for determining where the
obligations should subsist.”59

This opinion paved the Court’s pronouncements on issues regarding the
extraterritorial application of human rights treaties in subsequent
matters.60 Evidently, the ICJ, in its Wall Advisory Opinion, as well as the
DRC v Uganda judgment, appeared to espouse and assume that even
though there is less authoritative commentary on the extraterritorial
applicability and meaning of the term “jurisdiction” in the ICCPR, the
treaty reflected an extraterritorial application.61 The Court acknowledged
that this interpretation was consistent with the drafting history of the
Covenant as the drafters of the Covenant had not intended the wording
of Article 2(1) to allow a State to evade its obligations when it exercised
jurisdiction abroad.62 The Court considered the ICCPR’s travaux
preparatoires and observed that they did not exclude the extraterritorial
applicability of the Covenant.63 Instead, the Court decided that the
trevaux preparatoires of the Covenant reinforce the disjunctive reading of
the phrase “within its territory and subject to its jurisdiction”.64
This interpretation is also assumed to have been favoured by most
States during the drafting of the Covenant as pointed out in the preceding
paragraphs.65 Moreover, the author acknowledges that although there is
room to argue against the extraterritorial applicability of the Covenant
from the preparatory works, it must be considered that the applicability
of the Covenant to States operating abroad was not considered, except
in cases of military occupation.66 Thus, it cannot be said that the
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Congo v Uganda 2005 ICJ Reports 168 paras 216, 217 (hereinafter, Armed
Activities).
Kalin and Kunzli 2009 The law of International Human Rights Protection
132-133.
Wall Advisory Opinion supra, para 109.
Wall Advisory Opinion supra.
See United Nations Documents “E/CN.4/224” 1949; see also United
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Covenant is by all means not capable of finding an interpretation that
favours extraterritorial application.67
During the 6th Session of the HRC in its 194th meeting, several issues
were raised regarding Article 2(1), however, most of them were merely
“flagged up but not necessarily agreed upon and thus there was no clear
and decisive answer” regarding various issues for the current study.68 It
is on this basis that it is reasonably fair to conclude that much room was
left for subsequent interpretation of the Covenant.69 This paper argues
that such subsequent interpretation of the Covenant as indicated in the
preceding paragraphs favours the extraterritorial application of the
Covenant. Even the report of the then Special Rapporteur of the
Commission on Human Rights on the situation of human rights in Kuwait
under Iraqi Occupation, Mr Walter Kälin, infers that although the
occupation of Kuwait by Iraqi troops was not “within the territory” of
Iraq, the application of the obligations envisaged in the Covenant were
not precluded by the stipulation of the requirement of territoriality in
Article 2(1).70 The same report was referred to in the UNGA Resolution
46/135 of 17 December 1991 which was adopted with 155 votes to 1,
with 10 abstentions.71 It is the submission of the author that the favour
received by this report and its inclusion in the adopted resolution is
important as it is indicative of the opinio juris shared by the global
community of States regarding the issue of extraterritoriality.

3 2 2 Interpreting the scope of the ICESCR’s application
Noticeably, Article 2(1) of the ICESCR does not contain a jurisdictional
clause.72 The Covenant makes no reference to the qualification of
jurisdiction or the territory of a State.73 Rather, the Covenant includes an
express reference to the concept of international cooperation and
assistance in order to achieve its objects and purpose.74
The debates surrounding the ICESCR are therefore not concerned with
the meaning of jurisdiction, but on whether the lack of an express
67
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provision delimiting the States obligations to its territory or jurisdiction,
renders the Covenant always applicable in an extraterritorial context, or
whether a spatial test is applied to delimit the obligations of States.75
Article 2(1) of the Covenant provides that each State Party to the
Covenant shall undertake steps, independently and through international
assistance and co-operation, especially economic and technical, to the
maximum of its available resources, to achieve progressively the full
realisation of the rights recognised in the Covenant by all appropriate
means as may be necessary.76 It is the submission of the author that this
provision evidences a stronger basis for the Covenant’s extraterritorial
application of human rights than its sister provision in the ICCPR.77 Any
restrictive approach to the interpretation of Article 2(1) of the ICESCR
would render the obligation of international cooperation and assistance
meaningless, especially in light of today’s globalisation processes.78
It is the submission of the author that the extraterritorial applicability
of the Covenant is also alluded to in the Maastricht Principles on the
Extraterritorial Obligations of States in the area of Economic, Social and
Cultural Rights.79 Principle 28 provides that all States are under an
obligation independently and jointly, through international cooperation
to fulfil economic, social and cultural rights of people within their
territory, as well as extraterritorially.80 This interpretation has also been
endorsed by the ICJ in its Wall Advisory Opinion where the Court
underscored that the ICESCR finds extraterritorial application.81
Nevertheless, the Court further emphasised that the extraterritorial
applicability of the ICESCR cannot be unrestricted so as to obligate State
Parties to protect the human rights of all persons all over the world. The
Court held that the rights recognised in the Covenant are by nature
territorial and thus a State is bound by the obligations in the Covenant
outside of its territory only if it exercises effective jurisdiction in another
State, thus qualifying the scope for the Covenant’s extraterritorial
space.82 The author concludes that although the Court espouses the
jurisdictional test for the extraterritorial application of the ICESCR, it
would seem that a test based on the effects doctrine is also plausible,
especially when dealing with cases of shared resources between two or
more States. This test will be discussed below. It must also be noted, that
although the Court itself has not made an express decision as to the
application of this test specifically in respect of the ICESCR, the Court has
75
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in fact espoused the effects doctrine in its 1927 Lotus case to the
Convention of Lausanne and principles of international law.83

3 2 3 Other considerations as regards the ICESCR’s
extraterritorial application
Reference can be made to the UN Charter as mentioned in the Preamble
of the ICESCR.84 Article 1(3) of the UN Charter provides that the purpose
of the UN is to achieve international cooperation in solving international
problems of an economic, social, cultural or humanitarian character, and
in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language
or religion.85
The principle of international assistance is also emphasised in Articles
55 and 56 of the Charter, setting out that the UN shall promote the
universal respect for and observance of human rights and fundamental
freedoms for all and all member States shall take measures to ensure the
achievement of the rights recognised in the Covenant. Accordingly, the
author argues that this implies that the principle of international
cooperation and assistance means that human rights obligations cannot
be limited to territory as that interpretation would run against such
principle. The use of the word “universal” instead of “domestic” in Article
55 of the UN Charter supports the extraterritorial application of human
rights treaties. This interpretation is consistent with the practice of the ICJ
which highlights that should a State Party’s conduct violate rights in the
Covenant beyond its own territory, then such State Party is in breach of
the UN Charter.86 Similarly, the author argues that the use of
“international” in Article 2(1) of the ICESCR to foster for assistance and
cooperation, supports the extraterritorial applicability of the Covenant.87
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4 The jurisprudence of the International Court
of Justice and the Supervisory Bodies of the
Covenants in their determinations on the
question of extraterritorial application of the
Covenants
The study below will show that there is evidence to support that the world
court, and relevant supervisory bodies, consider the ICCPR and the
ICESCR applicable on an extraterritorial basis, especially in situations
where a State exercises control over the territory of another State and/or
over persons who may be situated outside of that States territory.88
This paper argues that based on the jurisprudence of the ICJ, it is clear
that if violations of treaty based human rights arise from the conduct of
a State in a foreign territory, such State would have been in violation of
its obligations in respect of said treaty. An example of such jurisprudence
is the Namibia Advisory Opinion where the Court advised that South Africa
was in breach of its obligations under the United Nations Charter for
establishing Apartheid in Namibia.89 It is the submission of the author
that although this does not specifically relate to the ICCPR nor the
ICESCR, it reflects the attitude of the Court as regards the issues
surrounding the territorial reach of human rights treaties. This is an issue
that is core to the investigation of the ICCPR and the ICESCR’s
extraterritorial applicability. Therefore, the author argues that the Court’s
decision on the matter may be used to anticipate the attitude of the Court
when approached with the question of the extraterritoriality of the ICCPR
and the ICESCR. This extrapolation will be substantiated below.
The ICJ in its 1996 Bosnia Genocide case decided that given the erga
omnes character of rights and obligations under the Genocide
Convention, as well as the fact that the treaty contains no clause limiting
the treaty’s application to a State Party’s jurisdictional control, the
obligation placed on States to prevent and punish crimes of genocide is
not territorially limited.90 As a result, the Federal Republic of Yugoslavia
could be held responsible for acts of genocide perpetrated by Serb forces
in Bosnia-Herzegovina.91 Although the precise basis by which the Court
makes this decision in support of extraterritoriality is not immediately
apparent, it can be extracted from the decision that the absence of a
jurisdictional clause in a human rights law treaty, may extend a State
Party’s obligations even to those acts performed by the State outside of
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its territorial or jurisdictional control.92 This paper suggests that the Court
seems to draw this conclusion on the basis of the functional approach
test.93 This test bases its foundations on the effect’s doctrine. It traces a
State’s extraterritorial conduct and establishes extraterritorial obligations
on the State if the conduct in question has effects beyond the territory of
the State.94
The Genocide Convention is not the only human rights treaty that
lacks a jurisdictional clause. Similarly, the ICESCR which is particularly
important for this discussion, does not contain a jurisdictional clause
delimiting State obligations to territory or jurisdiction.95 Moreover,
considering the context of the wording of the ICESCR obligations that
State Parties shall recognise the right of “everyone” together with the
obligation to take steps through “international assistance and cooperation” to fully recognise the rights in the Covenant, it may naturally
be construed that the obligations imposed by the Covenant extend
beyond the territorial jurisdiction of a State Party.96 Such a conclusion is
also supported by the Committee on Economic, Social and Cultural
Rights (CESCR) which has outlined in its General Comment No. 24 that
the obligations of State Parties under the ICESCR do not simply stop at
their territorial borders.97 The Committee expresses that obligations of
State Parties to the ICESCR have an extraterritorial reach, which is
generally confined to the jurisdictional test.98
Conversely, Article 2(1) of the ICCPR prima facie limits a State’s
obligations to territory and jurisdiction. However, the HRC has
interpreted the provision to mean that “a State Party must respect and
ensure the rights laid down in the Covenant to anyone within the power
or effective control of the State Party, even if situated outside the territory
of the State Party”.99 The Committee seems to suggest that although the
treaty subscribes its obligations to territory and jurisdiction, an
extraterritorial application of the treaty is possible in situations where a
State Party exercises effective control over another State’s territory. The
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Committee has expressed this view in Lopez v Uruguay, where it held that
the delimitation in Article 2(1) of the ICCPR is not to be read as permitting
a State to commit violations of civil and political rights in the territory of
a foreign State.100 Similarly, the HRC also expressed great concern over
an interpretation of Article 2(1) that suggests the exclusion of the
application of the treaty with respect to individuals under the jurisdiction
of a State Party who find themselves within the territory of a foreign State
Party.101
Noteworthy, the ICJ has also confirmed the extraterritorial
applicability of the ICCPR in its 2004 Wall Advisory Opinion stating that
“the ICCPR is applicable in respect of acts done by a State in the exercise
of its jurisdiction outside of its own territory”.102 This principle was
subsequently confirmed by the Court in its decision in DRC v Congo,103
Below, these judgments are discussed to briefly highlight the position
espoused by the ICJ to the issue of the extraterritorial applicability of the
ICCPR and the ICESCR.

4 1 The Wall Advisory Opinion
In July 2004, the ICJ delivered an Advisory Opinion in response to the
request by the UNGA on the legality of the situation surrounding the
“wall” by Israel in the Occupied Palestinian Territories.104 The “wall”
boasts a breadth between 50-100 metres, circling some areas in
Palestine without adhering to the demarcation line between Israel and
the Palestinian territories. The construction of the wall “seriously affected
the lives of the Palestinians living in the occupied territories, impeding
the exercise of a number of their fundamental rights”.105 While assessing
the legality of the construction the wall, the ICJ had to determine whether
the ICCPR and the ICESCR are applicable outside the territory of a State
Party, and if so, in which circumstances would such application
follow.106 Although the ICJ’s analysis of the question of the
extraterritorial applicability of these treaties is rather brief, the Court left
no doubt that it considers the treaties to have an extraterritorial reach. In
fact, as regards Article 2(1) of the ICCPR, the Court expressed that it does
not subscribe to the strict literal conjunctive interpretation of the
Covenant but rather espouses a more “disjunctive” approach.107 The
100 López Burgos v Uruguay supra, para 12.3.
101 See Human Rights Committee “Concluding Observations on the Sixth
Periodic Report of Germany” 2012 para 16. The Human Rights Commission
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can be seen in López Burgos v Uruguay supra.
102 Wall Advisory Opinion supra, para 111.
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104 See General Assembly “10th Emergency Special Session: Resolution ES-10/
14” 2003.
105 See Gondek 2009 The Reach of Human Rights in a Globalising World:
Extraterritorial Application of Human Rights Treaties 205; see also Wall
Advisory Opinion supra, para 134.
106 Wall Advisory Opinion supra, para 107-113.
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Court held that the ICCPR enjoys an extraterritorial application as it is
applicable in respect of acts done by a State Party in the exercise of its
jurisdiction outside of its own territory. In its own words, the Court said:
“While the jurisdiction of States is primarily territorial, it may sometimes be
exercised outside the national territory. Considering the object and purpose of
the International Covenant on Civil and Political Rights, it would seem natural
that even when such is the case, States parties to the Covenant should be
bound to comply with its provisions.”108

The ICJ also considered the ICESCR’s applicability to the conduct of Israel
in the Occupied Palestinian Territories. This was the first time that the ICJ
acknowledged the extraterritorial applicability of the ICESCR. Although
the Courts’ analysis of the issue is very succinct, it is quite remarkable as
there is still very little judicial authority from the Court on the matter to
date. In its opinion the Court reinforces the position taken by the CESCR
in its Concluding Observations on Israel’s periodic reports by endorsing
the extraterritorial applicability of the treaty.109 In particular, the Court
commented on the territorial reach of the ICESCR, stating that the
extraterritorial applicability of the treaty should not be excluded, as the
treaty’s extraterritorial effect will be triggered in a situation where a State
Party exercises control (territorial jurisdiction) over the territory of
another State.110 It is the submission of the author that the Court
espouses the effective control test, instead of the functional approach test
here.111

4 2 DRC v Uganda
In DRC v Uganda the Court had to consider the extraterritorial
applicability of the ICCPR in respect of Uganda’s armed activities in the
territory of the DRC.112 The Court gave regard that there were two
situations of extraterritorial applicability that had to be considered
separately. First, the occupation of the Congolese region (Ituri) by the
armed forces of Uganda and second, the armed activities in other areas.
The Court held that both the occupation of the Ugandan forces in the Ituri
region as well as its military activities, signified the exercise of
jurisdiction as per Article 2(1) of the ICCPR and thus triggered
extraterritorial consequences and/or obligations.113
107 See eg. Coomans and Kamminga 2004 Extra-territorial Application of
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4 3 A brief analysis as to whether ICJ pronouncements on
the extraterritorial applicability of the ICCPR and/or
the ICESCR are reflective of CIL
Although the ICJ has not had many opportunities to decide on the
extraterritorial application of the ICCPR or the ICESCR, it has set some
standard as regards the manner it interprets the territorial scope of the
Covenants. Even more significant is the fact that the ICJ has followed the
jurisprudence of the supervisory bodies of the treaties when determining
the territorial reach of each Covenant. Consequently, this strengthens the
argument that the Covenants find extraterritorial application, even
though ICJ decisions do not necessarily have the binding value of
precedents as they merely constitute subsidiary means for the
determination of the rules of law under the international law regime.114
Therefore, as regards the question whether the relevant position of the
ICJ is a reflection of customary international law, one would have to
assess State practice and opinio juris to determine the status of the
position maintained by the ICJ. On that assessment, one can note that
State practice on the subject of the extraterritorial applicability of the
ICCPR and the ICESCR is equivocal and largely incomplete, and thus
cannot decisively meet the requirement of a wide, sufficiently
representative, virtually uniform and “settled State practice” as
necessary to establish a rule of customary international law.115 Since
there is no State practice in support of such position as maintained by the
ICJ, no rule of custom arises.

5 Conclusion
From this article, it is clear that every human rights institution that has
had to address the question of the extraterritorial applicability of the
ICCPR or the ICESCR, has concluded that the Covenants embrace an
extraterritorial application, at least in some situations.
As a result thereof, it is plausible to accept that the treaties are
applicable to persons outside of the territory of each State Party.
Moreover, the author argues that although international jurisprudence
does not regard that there are different standards triggering the
extraterritorial application of the Covenants, this paper suggests that a
much flexible approach be adopted for matters relating to the ICESCR as
its wording is much more flexible in that it has no territorial
circumscription. It is the submission of the author that this approach will
curb the difficulties present in the attempt of applying human rights

113 Armed Activities supra, para 216.
114 Article 59(d) of the Statute of the International Court of Justice 1946.
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treaties extraterritorially to situations that do not “wield enough control
to guarantee human rights standards”,116 or to guarantee State
responsibility for an internationally wrongful act, such as in cases of the
misuse of shared resources by one State to the exclusion of a range State.
While this article does not exhaust the topic on the extraterritorial
applicability of the selected human rights treaties, it must be noted that
it suggests that in a globalised world – where activities of one State within
its territory may affect the rights of a foreign State – placing greater
restrictions to the extraterritorial applicability of the treaties risks the
protection of human rights.

116 See Gondek 2009 The Reach of Human Rights in a Globalising World:
Extraterritorial Application of Human Rights Treaties 368.

